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Eafter-Term, 15*Caxorn, 
In the Kings Bench, 


7\, 7s, T was agrecd by Juſtice Foxes-and Juſtice 


WELLES 
"> AYP 10 Barekley ( the Lord Chict Juſtice and Ju- 
MAS "FG {tice Crook, being abſent ) That if the 
- I to Ay : : 
076 £4 Sherift do arreſt a man upon meſne pro- 


eeſſe, and return a Cepi corpus, and that 
the Detendant was reſcued that no A- 
ion licth agaigdt the Sheriff : But it the 

, party be taken upon an Execution, an 
Action upon the Caſe licth againſt him z and fois the expreſs 
Book of 16 E. 4. 2,3- Br. Eſcape 37. upon which Book Juſtice 
Fones ſaid, That it was adjudged 1n this Court,as above 15 ſaid. 


2. It was agreed by the Court, That if a man in pleading 
derive an Eſtate from another man, and doth not ſhew what 
Eftate he had from whom he deriveth his Eſtate,that is a good 
cauſe of Demurrer. And Juſtice Foxes faid , That ifa man 
claim a Rent by Grant out of the Land of any other man, it 
- 15not ſufficient for him to ſay, That ſuch an one was ſeiſed 
and conceſſit 3 but he ought to expreſs of what Eſtate he was 
ſeiſed: So is Dyer. But in this Caſe it was agreed , That the 
ſewing of what Eſtate, &c. ought to be material to the 
maintenance and ſupport of the Eſtate which he claimeth, 
otherwiſe it 1s not neceſſary. 

3- An Aon upon the Caſe for words ,was brought by one 
who was Journey-man and Fore-man of a Shoomakers-ſhop, 
which 
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which was his living and livelihood, for theſe words, viz. It 
is no matter who hath bim, for ke will Cut him out of doors. Aud 
tarthcr the Plaintiff did aver, that the common acceptance 
ot theſe words amongſt Shoomakers, is, That be will begger 
his Maſter, and make him run away : and ſhewed that he was 
particularly endamnihed by ſpeaking of thoſe words. And the 
Court was clear of Opinion,that the Action would lie. And 
theſe Rulcs-were taken and agreed. For lome words an Action 
will lie without particular avermcnt of any damage 3 as to 
call a man Thicf, Traytor, or the like 3 thele are malum in ſe ; 
.And ſome words will not bear Action without particular 2+ 
verment of ſome damage 3 as to ſay, Such a oxe kept his wiſe 
baſely, andſtarved ber z theſe words of thcmiſeives will bear 
. no Action : but if the party of whom the words were ſpoken 
were in election to be married to any other, and by ſpeaking 
of theſe words is hindredzthere with ſuch Averment they will 
bear an Action. It was farther agreed, That the words ought 
to be ſpoken to one that knows the meaning of them, other- 
wiſe they are not actionable, as in the principal Cate, they 
were ſpoken to a Shoomaker 3 but it they had been (ſpoken 
to any other who knew the meaning of them, it had been 
all one: And therefore ſcandalous words which are ſpoken to 
one in Welſh, or any other Language, which the party to 
whom they arc ſpoken doth not underitand,are not a&tiona- 
ble. And it was agreed, That ſome words which are ſpoken, 
although of themlelves they are not actionable, yet being ec» 
quivalent with'words which are actionable, they will bear an 
Action. And thercfore it was ſaid by Juſtice Foxes , That in 
Jork; ſhire (as I remember) Straining of a Mare, is as much as- 
Buggering : and b:cauſe theſe do amount to as much, with a- 
verment they will bear Action. And all words which touch 
a man in his livelihood and profeſſion will bear Action, And 
the Opinion of the Court alſo was, that the Averment ought 
to be, That in this (and ſhew it ſpecially) the Plaintiff was 


damnificd : and fo it was agreed upon thei Reaſons, that the 
Action did lic. 
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4- The Opinion ot the Court was upon a Judgment given 
there, there ought to be two Scire facias, one againlt the Prin- 
cipal, the other againſt the Bail z but one only is ſufficient in 
the Common Pleas,and that two Nichils returned do amount 
to Sore feci. 


. There was a Contract made at Newcaſtle, that a ſhip 
ſhould fail trom Yarmouth to Amſterdam and there was an 
Action of Debt brought upon che Contract at Newcaſtle, and 
it was adjudged that the Action would not lie : and the diffe- 
rence was taken b:twixt a particular and limited Juriſdiction, 
as in this cale Newcaſtle is 3 and a general Juriſdiction, as one 
of the Courts at Weſtminiter hath : for in the firſt Caſe, no 
particular Juriſdiction (hall hold plea ot a thing which is done 
in partibus tranſmarinis , although the Original (as the Con» 
tract in the principal Caſe) be made in Exgland 3 but contra» 
ry in caſe of general Juriſdiction, as any the Courts at Weſt- 
minſter have. 


6. The Cuſtome of Loxdox is,that any man in Loudon may 
paſs oyer,or put over his Apprentices to any other man with- 


ia the City. 


King and Cokes Caſe. 


”.11/ 1liam Marſhal,and other Bailifts had an Exccutionſviz. 
FP”. a Capias ad ſatisfaciend Jagainſt Coke and otherszwhich 
Bailifts came to Coke's houſe, and lay one night in his oat-hous 
ſes privily 3 and the next morning they came to his dwelling- 
houſe, and gave him notice of the Executionzbut Coke ſhut the 
doors of his houſe cloſe, ſo as the Bailifts could not enter 3 
whereupon they brake the Glaſs-windows and the Hinge of 
the door, endeavouring to enter : whereupon Coke com- 
manded them to be gone, or he would ſhuot them : notwith- 
fianding which,thcy did continue their ill doing 3 whereupon 


Coke (hot Marſhal one of the Bailifts : and whether this was 
B 2 Man- 
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Manſlaughter 01 Murder, was the Quettion. And Rolls argued, 
that it was not Murdcr for theſe caufes. 1. Becaulc the act of 
the Bailiffs in breaking of the Glaſs-and the Hinge ot the door 
was an unlawful a&;and was at their peril, Where the-Kings 
Officer may break the houſe to (ſerve any mean Proceſs or Exc» 
cution, the diffcrences are luch as are in Semayaes Calc, C5. 
part 91, 92. I» betwixt Real and Perſonal Actions : In Real 
Adions they may break the houſe to deliver feitin to him who 
recovereth z contrary in Perſonal Actions. 2. There is a dif- 


ference in the caſe of the King, and of a common perſon 3 


where the King is party, in ſome caſcs his Othcers may julti- 
tie the breaking of a houſe, but not in the cale of a common 
perſon. 13 E. 4-9. 18 E.4-4+ 4 Rep. 4 9 Rep. 69. And there- 
fore if they could not juliihe the breaking ot the houſe at the 
ſuit of a common perſon z then in the principal Calc, they did 
a thing which was not warranted by Law : and theretore the 
killing of one of them was not Murder. But clearly, it the 
Bailifts had lawfully exccuted their Ofhce , then it had been 
Murdsr. 2. It was not Murder, becauſe the perſon was in his 
Houſc, which is his Caſtle and defence, which is a place privi- 
ledged by the Law. 26 Af: 23+ 3 E. 3. 339,395» Bclides, the 
party is not bound to tarry ti] the Bailitfs come in and bcat 
him. 2 H. 4-8. 19 H.6. 31+ 34 H.6-16. 43 A. pl:31.3. This 
Authority which is given to the Kings Othicer, is given by the 
Law: and if he execute it according to the Law,the Law will 
protect himz but it he excecd the priviledge given him by the 
Law, then all he doth is 3llegal, and he loleth its proteion. 
And he reſcmblcd it to the 6Carpemters caſe.C.6.part. Farther, 
one may pretend he hathſuch a warrant,when he hathic ror, 
of purpole to rob, cr do ſome other miſchicf. And it was 
agreed by all the Juſtices, xuilo contradicente, that it was not 
Murder,but that ic was Manllaughter 3 tor this reaſon elpeci- 
ally,bccauſe the Othcer was doing an unlawful a, not war- 
ranted by Law 3 and therefore ic was at his peril if he were 
killed. And farther, upon this differchce there ought to be 
walice in faCt orin Law to make Murder 3 but in this Caſe 
there is none of them, for it is apparent that there was no ma- 
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lice in fad : and there 15 no malice implicd, tor then it ought 
fo be where a man kills an>ther without any provocation, or 
the Minilter of Juſtice in the due and lawtul execution of his- 
Office, which 1s not our Caſc 3 tor here he did an unlawtul act 
at the timiz he was killed 3 and therefore it was not Mur- 
der, but Manſlaughter. There was a Caſe tried at. the Sefhi- 
ons in the Old-Baily, which was thus : One Lovell had two 
Maid-(crvants, and one of them withonat his knowledge, had 
received into the houſe a Chare-woman, who ( all being in 
their beds ) by her negligence let a Thick into the kouſe,and 
afterwards called out Thieves, Thieves 3 and afterwards Lo- 

vell came out of his Bed with a Sword in his hand, and the 

Charc-woman calling to mind that ſhe was there without his 

privity or his wites, hid her felt behind the Drefſer, and Ly- 

vel's wife eſpying her there, cried out Thieves, Thieves 3' for 

which Lovell camc and ran her into the breft with his Sword. 

And the Opinion of the Juſtices at the 01d-Baily, and alſv of 

all the Juſtices ot the Kings Bench, was, That it was neither 

Murd:r nor Manſlaughter : Not Murder, becauſe there was 
no forcthought malice 3 not Manllaughter, becauſe he ſuppo- 
ſed her to be a Thief 5, and if (he had been a Thief, then it 
was clear. that it was not Manflaughter, 


$8. It was reſolved in the Chancery ( as the Judges of the 
Kings Bench ſaid ) That where the Son is of tull age, and is 
ravithed, that the Father (hall not recover Darwages, becauſe 
cheGon being of full age might marry himfelt without the 
conſent ot the Father : and that was the reaſon given, as I 
conceive z and the Caſe was laid to be Sir Francis Lees Cale. 


9. The Book of Canons,is, that the Parſon may Ele one 
Church-warden, and the Bariſhioners another. 


10. There can be no Surrender without the Conſent of t11- 
Reverhoner, 
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11. It was Libelled in the Eccleſiaſtical Court for theſe 
words, Thou art a Drunkard, or uſeſt to be drunk thrice a week, 
And thereupon Prohibition was Praycd and Granted : and it 
was ſaid and agreed, That ſo it was adjudged betwixt Vinior 
and Vinior, in this Court. The Caſe in Dyer, 254+ b. where 
the Prelentce was retulcd, becauſe he was a common haunter 
of Taverns, &c. was by Juſtice Barckley denied to be Law, 
and ſo agreed by Juſtice Foxes,the Lord Chict Juſtice and Ju- 
ſtice Crooke being abſent : But Juitice Barckley was unterly a- 
gainſt the Prohibition. 1. Becaule the Action in the Eccleſi- 
aſtical Court is only pro ſalute anime. And 2. Becauſe that 
Drunkennels is in their Articles, and Prefentable. Bur Juſtice 
Fones granted a Prohibition, and ſaid that Linwood faid well, 
That it all things which are againlt the Law of God ( os 
words to that cff:& ) ſhould be tried in the Eccleſiaſtical 
Court, the Juriſdiction of the Temporal Court ſhould utter- 
ly be deſtroyed. 


12, If there be an Indictment of Forcible Entry, it it ap- 
pear that the Plaintiff had ſeifin at the time of the Writ 
brought, there can be no Writ of Reſtitution 3 for the Statute 
faith, 1t he Enter with Force, or keep him out with Force ; 
but yet in that caſe the King ſhall have his Fine. And there 
was an Inditment, which was a principal Caſe at Bar, which 
was, That the Defendant adtznc & adhuc doth keep the poſ- 
{ſffion forcibly, whereas the Plaintift was in poſſeſſion. And 


thereupon a Writ of Reſtitution was awarded by reaſon of 


the word | adbuc} 3 E. 4+ 19+ it was adjudged, That where 
there is Forcible Entry, and Reteincr with Force, that both 
are punithable, although the Statute of 8 H. 6. 9+. be in the 
disjunctive, 


13+ Deſcent of a Copy-hold ſhall not take away Entry, 
There ought tobe a cultome to cnable the Lord of a Mannor 
to grant a Copy-ho!d in Reverſion. 
14-In 
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cording to Directions, and they cannot exceed them 3 and 
they have nothing to do with Freehold, tor it is not within 
their Inſtructious, And they cannot hold Plea of Debt a- 
bove hfty pouuds, 


15. An Aſſgnment of Rent to a Woman, out of Land of 
which (he is Dowab!e by Word, is good 53 Þ:it it the be not 
Dowable of the Land, then the Alignment Ly Word is not 
good, and void 3 becauſc that in the tuft Caic it is according 
to common Right, but in the laſt, not. 33 Hl. 6. 


16. Ina Writ of Error to Reverſe a Judgment in an Adi» 
on of Debt upon an Arbitrament, the Exror aligned was this ; 
That two did refer themiſclves to Arbitrament of their two 
ſeveral Arbitratorsz and there is no word of Submiſhon; 
that the ſame is Error, and there was Error in the Entry of 
the Judgment z the entry of which was in this manner 3 Cox» 
fideratum eſt, and per Curiam is omittcd and left out. And tor 
theſe Errors, the Judgment was Rever(cd, 


Smith's Caſe. 


I'7. '$ -- {aid of him, Thow art forſworn, and haſt taken « 

falſe Oath at Acretord-Affiſes, againſt ſuch a one, 
naming the party. And the Opinion of the Court ( the 
Chiet Juſtice and Juliice Crooke being abſent ) was againſt the 
Action, But they conceived that the Action would have licd, 
if the Detendant had ſaid, Thow art forſworn, and haſt taken a 
falſe Oath at the Aſſiſes, againſt ſuch an one, with Ayciment 
that he was ſworn in the Caulc, 


18. It was (aid at the Bar, That it was adjudged in this 


Count in. Appletons Caſe, That where a man laid unto anothe: 
| by 


© \ 
—— ae, 


* mk 


Eaſter-Term, 15” CAROLE 


but I do not believe bim. This with Averment that F. $. did 7 


by way of Interrogatoty, Where is my Piece thou ſtoleſt ſrom 
me ? that it was «cionzble. Juſtice Foxes remcmbred this 
cale, where one (aid, ]. S. told me, that ]. N. ftole a Horſe, 


not ſay any ſuch thing, would bear an Action. Juſtice Bark- # 
ley (aid, That an # &ticn was brovght upon thele words, Tox 
areno Thief ? and that theſe words with Averment, which 
wply an ath;mative, will bear an Actions 


19. It was ſaid to a Merchant , That he was a couſening 
Kate. Ard the Opinion of the Court was, (the chiet Ju- 
tiice and Juttice Crooke being abſent) that the words were not 
atiorablc, becauſe hc doth not touch him in his Protellion, | 
for the words arc too general : But it was ſaid, That to call } 
him Barkrupt was aCtionab'c. And mall Caſes wherea * 
man is touchcd in his Protufhon, the words are aGionable. x 
But to call a Lawycr a Bankrupt, 15 not actionable. Juſtice Þ 
Fones laid, that Serjcant Heath brought an Action tor theſe ? 
words: One (aid of him, That be had Undone maxy 3 and | 
3t was adjudged aQtionable 3 becauſe he touched kim in his 
Protcſlion, 


20. Kingſton upon Hull is a Particular and Limited Juri(- 7 
diction, and they he!d Plca of a Bond which was made out 1 
of their Juriſdiction 3 and thereupon a Capias was awarded a- \ 
gainſtthe Obligor, who was arrcſicd upon it, and futfered by © 
the Sheriff to eſcape: And the Opinion of the Court was | 
clear, That no c{cape would he againſt the Sheriff, upon the | 
difference in the caſe of the Marſhalſca, That it the Court hold 
Plea of a thing within theirs Juriſd:G1on, but proceed erro- 7 
neouſly,that it is avoidable by Error 3 but it they have not Jus * 
rildiction of the caulc, all is void,and coram nou Fndice-11 H. 
4+ and 19 E.z. Acc. So in th. princ pal Cale : tor they held} 
Flea of a thing whica ws out of ther Juriſdiction, and # 
theretore the whole proceeding bing void, no Action can lic © 
againit the Sheriff, xox there was no Elcape. is 
21. Where Þ 
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6 Þ 21. Where a man is Outlawed , and the Outlawry rever- 

ſd, notwithſtanding the Original doth remain,and the cauſe 

his that the Original was determined was the Outlawiy 3 and 

ſe, now Ceſſante eauſa ceſſat cffefing. 


—— 


rhe 22+ A man made a Leaſe for years, with exception of di- 
lou} v.rs things, and that the Leſſee ſhall have conveniens lignum 
141 8” ſrneccidendo, &. verdendo arbores, &c. Now the Leſlee cut 


and the Opinion of the Court was, That the Action would 


| down Trees, and the Leflor brought an Action of Covenant : 
lie, and that it 15 as a Covenant on the part of the Leſflee,be- 


ing cauſe the Law gives him reaſonable Eftovers, and by this 
Ju- ® Covenant he abndgeth his Priviledge. 

not 

on, 


call} 23. Juſtice ones (aid, and ſoit was agreed by the Court, 
rea, In what ci; +» ver there is a Contra&k made to the Teſtator 
ble.” or the Inr+:14, or any thing which ariſeth by Contra, 
tice» there an Actiuva will ie for the Executor or Adminiſirator 3 
but Pcr(onal Actions die with the Teliator or Inteſtate. 


his # 24+ The Adminiſtrators of an Executor ſhall not ſue a Scj- 
re facias upon a Judgment given for the Teliator, becauſe the 
[tator now died Inteltate, becauſe there is no privity. And 
riſ-? to it hath bcen many times adjudged, 1 Rep. 96+ 4. 5 Reps 
out? 9g. b. 


I by | 


_ | The Parl of Oxford and Waterhouſe Caſe, 


old ina Wrx of Error to reverle a Fine. 

rro0- ” 

Ju} 25. W Aterhouſe levicd a Fine, the Earl of Oxford pleaded 

W-4. that he was beyond Sea at the time of the Fine levi- 

held & <d. Waterhouſe replicd, That he came here into England in Aus 

and ® guſt, within the hve years and upon that they were at ifue. 

nlie: The Jury found, that he came over in Fuly, And notwith- 
, C ftanding 


is 
here ; 
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Randing the Opinion of the Court was clear; That the Writ 
of Error.did. not lie : For although the Jury have tound that 
he came over in Fly; yet the ſubſtance of the matter is,that 
he was in England, fo as he might have made his Claimz and 
therefore the Fine ſhould bar him. And Jaſtice Bayck/ey com- 
pared it to the Caſe of 10 Eliz. Dyer 271. b. which Caſe is a 


Dwere in Dyer, bat Reſolved in the 6 Rep. 47. a A man: 


brought D.bt againſt an Heir, who pleaded that he had no» 
thing by Deſcent. The Plaintiff p!caded that he had Aﬀetrs in 


London, and the Jury found Aﬀets in Cornwal, and good 3 tor. 


the ſubſtance is, whetacr he had Aſſets or not. 


26. If a Nobleman who is not a Baron or Earl of this 
Realm, in an Action brought againſt him, or by him, be na- 
med Knight, and Earl of tuch a place, it is good, becauſe that 
although he cannot be ſued, or ſuc another, by the name of 
Earl, Baron,&c. yet by the name of Knight he may,and that 
is ſufficient, | 


27. Writ of Error was brought here, to reverſe a Judg- 
ment given in Trelaxd, it is a Superſedeas to the Execution : 
for although the Record it (elf is not ſent over, for fear of 
loſing the ſame in the water or otherwile, yet a tranſcript is 
made thereof, which is all one- And Juſtice Barck/ey compa- 


red it to the Caſe where a Writ of Error is brought 1m this . 


Count to reverlc a Fine in the Common Pleas, there the Record 
it ſelf is not ſent, but a Tranſcript thereof, becauſe we have 
not a Cirographer to receive it, but the Tran(cript is all one. 


Sir John Compton's Caſe upor the Statute 
of Wincheſter, 13 Ed.1.and 27 Eliz. Of Robberies. 


28. (Ir Fobn Compton Knight, brought an Action againſt 
the Hundred of 01;ſox (or the hke name) for a Rob- 

bery done upon Red-bill in the County of Surry, within the 
afore- 
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aforclaid Hundeed,and the Robbery was done upon his man, 
and five hundred and ten pounds was taken from him. And ia 
this Caſe it was agrecd by the Juſtices , That although there 
be a remiſnel(s or negligence in the party who was robbed, to 
purſue the Rebbers, or that he did refule to lend his Horle ty 
make Hue and Cty 3 yet this doth not take away his Aion, 
nor excuſe the Hundred, it notice be given with as much 
convenient ſpecd as may be; as the Statute of 27 E/iz. ſpeaks, 
for them to make Hue and Cry. And aithough the Party who 
was robbed, doth not know the Robbers at the preſent time, 
and thercot takes his Oath before a Juſtice of Feace, as the 
Statute of 27 Elizt bath provided 3 andatterwards comes to 
know them, and (o he athrm, yet this doth not take away his 
Action. And it was rcfolved alſo, that notice given in one 
Hundred tive miles from the place where he was robbed, is 
ſufficient z and the reaſon is , becauſe that the party who is a 
firanger to the Country, cannot have conuſance of the neaxelt 
placeor Town. Chuct Juſtice -; That notice given at one 
Town, and Hue and Cry levied at another, is good.. And:the 
Jury tound for the Plaintiff : And thereupon a Qzere was 
made by one who was-of Counſcl with the Hundred,H#besber 
ſuch perſons who become Inbabitants after the Rot bery, and be- 
fore the Judgment, whether they ſhould contribute £ And Jue 
lice Barckly faid, That all who are Inhabitants at the time 
of the Execution, ſhould pay it. 


29. A Vicar cannot have Tithes but by Gift, Compoſliti- 
on, or Preſcription :; For all Tithcs de jzre do appertain to 
the Parſon. 


30+ A man was bound to the Good Behayjour, for Subs 
orning of Witneſles. 


Plowden againſt Plowden: 


31. PLowden the Son brought Treſpaſs againſt Plowden 
the Father, for taking the Plaintifts Wits cx bonis 
C 2 vir. 


_ "Fafter-Term, 157 CAROL, 
viri. And the Caſe was , That he did rejeQ& and ejeR his 


Wife without giving of het Alimony : tor which the had & P, 
Sentence in the High Commiſſion-Court 3 and the Defendant * 
took thoſe Goods tor the Alimony of the Wife. And Juſtice 
Barckley ſaid, That the Defendant might plead, Not guilty. 


Liſter againſt Hone, in Trover and Conver- | ® 
ſion for a Hawk, FT: 


32+ _ was given for the Plaintiff z but it was mo-- | 
ved in arreſt of- Judgment, becauſe it was not ſaidin © 
the Declaration, that it was a tame Hawk. Dyer 13 Eliz. | (4 
306-b. and 43 E. 3. Acc. And here it was ſaid , That the | oO 
words of the Declaration ſhew that it was a wild Hawk tor | 
the words are, For taking Accipitricem ſunm-, Anglice vocat” | 
a Ramiſh Fawlcon ;3- and it-was faid that Ramiſh, 15 as much 
© as to lay, inter ramos agens 3 but that was denied : for a Ra- 
miſh Hawkis a Fowl! Hawk, by which the contrary- 45 impli- 
Fl ed.that it-was tame. And here it was farther (aid tor the D:- 
.N fendant, that if [ reclamato] bc omitted, [de bonis ſuis propriis] 
will not. help it. But it was ſaid in afhimation ot the ads 
ment, that although | reclamats} be omitted, yet, that [de 
bonis ſuis propriss ) will help it : and Juſtice Barckfey with all 
the Juſtices ( except the Chief Juſtice, who was ablent ) did 
agree very ſtrongly, That the Judgment ſhould be ſtayed 
becauſe that a Hawk is fer #ature,and although it be tamed, 
yet if it fly away, and hath not animam revertendi, then occu- 
penti conceditur. Vide 27 Hen.8. And for the words, de bonis 
ſuis propriis, they do nothing, for the Party had but a Right 
of Poſlcflion, and not of Property :. and it it be, it is but a 
qualified Property , as 7 Rep. 17. b. He agreed, that if a 
man hath a wild Hawk in his poſſcſſion, and another man 
takes it out of his poſlefſion , Treſpaſs will lie 3 but if it fly 
away, then Capiat qui capere foteft : And thercupon Judg- 
ment was ſtayed. | 
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© Parkinſon againſt Colliford and others, Exe- 


 Cntors of a Sheriff. 


33- "THe Caſe was, That Judgment was given againſt an- 
other man at the Pluinniffs ſuit in Debt, 1n the Cams 
mon Pleas,and upon that a Writ of Error was brought 1n the 


' Kings Bench, and the Judgment affirmed 3 and up mn that a 


Fieri facias directed to the Sh rift, who levied the Many,and 
died, the Writ b-ing not returned , and thereupon D-bt was 
brought againſt his Executors : and tacſe exceptions were 
taker. 1- That the Writ of Fieri facius was not returned, and 
therefore the Sheritt (hou'd not b: charged in D<bt 3, but 
otherwiſe if it had been recurned. 2. That no Debt lieth a- 
gainlt the Sherift, although it had been returncd. 3. Admit 
that it would lic agiialt himſclf , yet it will not he againit 


+ his Executors, becaulc it is a Perſonal wrong, and dicth cum 


Perfona. 4+ That the Fieri facias was awarded out of this 
Court, and it doth not appcar whether it were awarded after 
the Record removed into this Court or not. Jultice Barckey, 


; with whom all the other Judges did agree, was of Opinion, 
” That D-bt would lic againit the Sheritt where he ſclls goods 


upon a Fieri facias, for now he is Debtor in Law, and the 
D-fendant dilcharged againli the Plaintiff, and he may plead 
itz and therefore it is reaſonable that the Defendant ſhould 
be anſwerable to the Plaintiff 3 and he took the difference 
betwixt Seiſix of goods only , and where the Sheriff ſciſeth 
and (ellcthth.m : tor till Sale no Debt will lie againſt him. 
And it was faid , that Accompt will lie againſt him 3 and if 
Accomp, by the ſame reaſon, D:bt. As to the return of the 
Writ,he (aid that the Sh-riff. is not compellable to make it,and 
thercfore it's nothing to the purpole;and the difference ſtands, 
where the Sheriff returns a Jury, where not : incaſe of Elegit 
the Writ ought to be returned, bat nnt in cale of Fieri facias, 
aS iS 1 H. 7- Clerk of the Hampers Caſe. Farther, 1 conceive 
that it will ic againtt the Exccutor, and it is not like the Ca- 
{s which are Perſo: a',wh.re the action moritur cum Perſona : 

but . 
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but here the goods came to the Ex:cutors , and therefcre it is 
reaſon to charge them. Ard it is not like the Caſe in Dier, F 
10 Eliz. 271-4. where it is ſaid, An Action of Debt will not 3 
lie againſt the Exccutor of a Keeper, nor an Eſcape, tor there * 
the body comes not to the Exccutor : And this very difterence | 
may be colle&cd cut of Dicr in the place atorcſaid 3 and the 
difference will ſtand where there is a perſonal wrong done to & 
h m, and where not. Ard for the Exception, That it doth not p 
appear whether the Fieri facias was brought after the Record & 
1c moved or not ; To that they (aid xa voce, that it appeareth 3 
that it was upon thele words of Record, viz. That the Re- | 

cord was brought hither, and here remained 3 and it is not ©! 
ncedful tothew, that Errour was brought,&c: Juſtice Fones : 3 
I conceive, that Debt will lie agaivſi the Sheritt, becauſe the © 


Sheriff had it delivered to him to deliver over. And it Ide- © 


y2 


ox 


liver mony to deliver over, Debt will lic for him to whom it © 
ought to be delivered. So in this Caſe. And becauſe alſo the 
Dceten&eant is diſcharged, and may plead the ſame, and there« 
tore there is reaſon to charge the Sheriff. Farther, I conceive 
a'(o, that it will lic againſt the Exccutors : And I ſhall take 
this difference,where the wrong is ex maleficio, for there it di- 
cth with the perſon 3 and where ex contradn, tor there it doth 
not die with the perſon. It I deliver goods toa man, and he © 
dith,an Action of Trover will le againſt his Executors. And | 
here the Sheriff could not have weged his Law, for the Debt 
15 brought upon mattcr of Record, upon which wager of Law Þ 
licth not, but vpon fimple contract. And the Sherift hath 
hcre made himſelt Debtor in Law upon Record, Juſtice Crooks 
It is reaſon to charge the Sheriff,becaule the Detendant is dil- 
chargcd,and may plead that his goods were taken in Exccuti- 
on by the Sherift in ſatisfaction of the ſame Debt. And the 
E xecutors may be charged becauſe no wager of Law lieth,be- 
caule the Debt is here brovght upon matter of Record. And he © 
agrccd with Jullice Foxes in the difference betwixt maleficium | 
ard contratium. And therefore they did all conceive that the | 
Action would lie. And in Spekes Caſe inthe Common Fleas, Þ 
it was voted, that the Action would lie againlt the Sheriff. Þ} 


34-Ia } 


a op yr TH 5 23 3 3259 


; 
F : 
$ 
% 
” 


Eaſter-Term,15* CAROLT, 


346 In a Habess Corpus, the Caſe was thus : A man would 
ere a Tavern in Birchin-laxe 3 and the Mayor and Commu» 


® nal:y for his diſobedience, becauſe he would not ob:y them, 


but would erc& a Tavern there againſt their wills,th:y know- 


| ing the ſame to be an unit place, did impriſon him. And 
* the Opinion of the Court was, That he ſhould be remanded, 


becauſe that the Mayor and Communaz'ty had authority over 


F him, and they might appoint him a place in which he might 
; erect his Tavern. Forit1s a diforderly Protefſion, and not ht 
A for every place. And it was aJdjudg24 in this Court, That a 


Brcwhouſc ought not to be ercecd 1n Flier- Breet, b.cauic if 18 


* inthcheart of th: City, and would be aznoyance to it. And 


if onc would ſet up a Butchers ſhop, or a Tallow-Chandlcrs 


* ſhop in Cheap-ſide, it cught not to b-, tor the great annoyance 


that would enſue. And therefore the Mayor and Commu- 


> nalty mayredrels it. And therefore the party was remand<cd, 


and was adviſed by the Court to ſubmit to the Government 
of the City. Note, the Recorder certified the Cultom, That 
the Mayor might appoint a place. 


35. Upon a Recovery in a Court-Baron, againſt one, he 
oftered here to wage his Law. And Jaftice Barckley doubted 
whether wager ot Law would lie in ſuch Caſe ; To waich 
Juſtice Fones laid, Yes and Barckly agreed hereunto, becaule 
the Recovery was in a bale Court, and not in a Court of Re- 
cord. Vide 2 E-4- 


26, Noantient Mill is Tithable 3 but Mills newly erected 
ſhall pay Tithes, by the Statute of 9 E.2.5. 


M: ade againſt Axe, in aIWrit of Error tv 
reverſe a Tudgment. 


37: T He Caſe was: Axe brought an Action againſt Mea1e 
for th {; words ſpoken of the Plaintift,a Dyer, by the 


D.tcn- 


#* 
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D tcndant , Thow art not worth 4 Groat : And the Plaintiff | 
added,that theſe words amongſt Citizens of ſuch place where | 
they were ſpoken, have the common acceptatiqn, and doth © 


tant amount as the calling of him Bankrupt. The Errors 
which were aſhgncd by Meade Plaintift in the Writ of Error 
wcre, 1» Becaule it is added,that the words were ſpoken inter 
diverſos ligeos, and doth not ſay Citizens of the place where 


they have [uch acceptation. 2+ Becauſe that the Judgment *' 


is, Conſideratum eſt, and the words per Curiam left out, And 


the Court was clear,that for theſe two Errors the Judgment * 
ſhould be reverſed :« But the Court was clear of Opinion, + 
That the words of themſelves are not a&tionable, and that : 


the averment in this Caſe was idle and to no purpoſe, becauſe 
the words of themſelves imply a plain and mtelligent ſenſe 
and meaning to every man. And it was comparcd to the Ca» 
ics, Where there is no Latine tor words, thcre where words 
of mo lignitication are put to exprel(s them, there they ought 
to b: explained by an Anglice 3 but where the words are fignt- 
hcanr, there necds not any Anglice. Now it you will explain 
lignihcant words under an Anglice, contrary to the mean- 
ing and true intendment of the word it (colt, the Anglice is 
void ; So in our Caſe of Averment. The realon which was 
conceived wheretore the words of them(iclves are not Adtio- 
nable, Becauſe that many men in thcix beginnings are not 
worth a Groaf, and yet thcir credit is good with the world. 


"Put it he had laid ſp.cially, That be was dammified, aud bad 


loſt bis Credit, and that noxe would truſt bim, upon this ſpe- 
cial matter, the words would be Actiouable. 


Bonds Caſe. 


3 3 þ Treipaſs,the Plaintiff declared, That the Defendant 

entred in his Land, and did cut down and carry away 
two Loads of Grafs in the Plaintifts Soil, in a certain PIcc2 
ot Ground, in which the Treſpaſs was ſuppoſed to be done, 
to ltxrow the tloor of the Church 3 and that he cut two Loads 


there 
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there, to cſtrew the floor of the Church,and did nor lay, that 
it is the fame Treſpaſs, c. And it was adjudged Error ; But 
the Court was clear, that the Pre(cripcion tor cutting of grals 
to elix:w the Church, was good 3 becauſe it was but in the 
nature of an Eaſcment. And fo to have a waſhing»place 10 
the land of another 3 and io the cuſtom here in London, to 
ſhoot in the land of another; and fo for the Inhabitants of a 
town to have a way over the land of another to their Church. 
But Mr. Rolls who mov<d the Caſe at the Bar, ſaid, That it 
was adjudged, that Inhabitants of a town by cultom, ſhould 
have an Eaſement over the Frechold , or in the Frechold of a 
Stranger, but not protit Apprender : But, as I remember, rhe 
Plaintiffs Freehold lay near the Church, and for that reaſon 
the Court might conccive the ſame co be but an Eaſement. 
Vide 2 H. 3. cited by Juttice Fones. Vid. Gatewoods Cale, 
6 Rep.60.b. 


Conysbies Caſe. 


39: Pon the Leaſe of an Houle, the Leſſee Covenanted 

uU that he would Repair the Houſe with convenient, 
neceſſary and tenantable Reparations. The Leſſor brought 
Covenant, and allcaged a breach of the Covenants,in not re- 
pairing tor want of Tiles, and dawbing with Morter,and did 
not (hew that it was not Tenantable. And the Opinion of 
the Court was, that he ought to have ſhewed it 3, for the 
houſe may want ſmall Reparations, as a Tile or two, and a 
little Morter, aud yet have convenient, neccflary and tenan- 
table Reparations. 


40. A Writof Error was brought, and the Error aſſigned 
was, want of Pledges : And the Judgment was reverlcd, al- 
though it was after Verdi&. And ſo was it adjudged in Dr. 
Huſſies caſe, and Towng and Towngs caſe,in this Court 3 and the 
Reaſon was given, becauſe that otherwiſe the King ſhould 
lole his Amercement. 


41+ Fiſk in the River are not Tithcablec,if not by Cuſtome. 
D 4 2» The 


* " 4 


18 


Fafter-Term, 159 CAROLI. 


42+ Two referred themſelves to Arbitrement, and the Ar- 

bitrators arbitrate, that one of them ſhould pay a certain ſum 

to the other 3 and the other in conſideration thereot ſhould 

acquit him of a Bond, wherein they both were bounden to a 

third perſon in a 100 lib. & eo circiter : and it was objected, 

That the Arbitrators had arbitratcd a thing incertain, by rea» 
ſon of theſe words, eo circiter. But the Opinion of the Court 

was, That there was ſufficient certainty , becauſe that in this 
Cale it doth not lie in their power to know the direct ſum, 
and becauſe a ſina]l variation 15 not material : but if they (as 
in Salmons cale 5 Kep.) will arbitrate that one ſhall be bound 
ina Bond to another, and not expreſs in what ſum, the ſame 
is utterly void, for the incertainty. Difference was taken 
where the Arbitrators arbitrate one party to do a thing 
which licth in his power, and where not, without the help of 
a third perſon 3 there the Arbitrament is void ; and in the 
principal Caſe, the difference was taken by the Court, where 
the Bond is fortcit, and the penalty is incurred, and where 
not , or the day of payment is not incurred , there pay- 
ment at the day 15 a good diſcharge and acquittance, but 
where it is incurred, it is not. But Juſtice Foxes ſaid, That 
he might compel the Obligee upon payment, although the 
Bond was forteit, to deliver the Bond by Subpena in Chances 
ry or that he (ſuffer an AGion to be brought againtt him, 
and then to diſcharge it, and pay it. 


Goodman againſt V Veſt, Debt upon the 
Statute of 5 Eliz. Cap. 9. 


43s | few was an action brought againſt the Plaintiff in 
the Common Pleas, who procured Proccſs to iflue 

againſt the Defendant, for his Teſtimony in his Cauſe, and a 
Note of the Proceſs was left at the Detcndants houſe, being 
{ixty miles from Loxdon, and twelve pence to bear his char- 
ges,which the party did accept. And the party who ſerved the 
Proceſs promiſed the Defendant ſufficient colts. And here Mr. 
Zones, who was of Counſel with the Defendant, took three 
Excep- 


- 
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Exceptions. 1+ B:cauſe the Proceſs was not ſerved upon the 
D<fendant,as the Statute requires,but a Note only thereotzand 


it being a Penal Statute,ought to be taken ſtrictly, 2, There - 


was but 12 4. dclivercd to the Defendant at the time of the 
ſerving of the Proceſs 3 which is no reaſonable ſum tor colts 
and charges according to the diſtance of place, as the Statute 
ſpeaks : and therefore the promiſe that he would give him 
iuthcient tor his colts afterwards is not good. 3. The party 
who recovers by force of this Statute ought to be a party 
gricved and damnihicd, as the Statute ſpzaks, by the not ap- 
pearance of the Witneſs : and becauſe the Plaintiff hath not 
averred, that he had loſs thereby by his not appearance,there- 
fore he conceived the Action not maintenable. For the thirſt, 
the Court was clcarly againſthun, becauſe it is the common 
courlc to put divers in one Procels, and to (crve Tickets,or to 
give notice to the firlt perfons who are ſummoned, and to 
leave the Proce(s it (elf with the laſt only 3 and that is the uſu- 
al courle in Chancery, to put many in one Subpexa, and to 
leavea Ticket with one, and the Label with another, and the 
Writ with the thirdz and that is the common praQice, and 
ſo the Statute ought to be expounded : Butit there be one 
only in the Procels, there the Proeel(s it (elf ought to be left 
with the party. For the ſecond, the Court did conceive, That 
pie acceptar.ce thould bind the Detcndant 3 but it he had rcfu- 
ed it,there he had not incurred the penalty of the Statute.For 
he v.1ght to have tendrcd ſufficient colts according to the di- 
fiance of the place, which 12 4. was not, it being 60 miles di- 
ttant, But for the third and laſt Exception, the Court was 
clear of Opinion, That the Action would not lic tor want of 
Avernicnt, that the Plaintiff was damnihicd tor the not appea= 
rance of the Defendant. And ſo it was adjudged that the 
Plaintift Nibil capiat per Billam. 


. The Opinion of the Court was: That whereas one 
ſaid ot another, That he will prove that be hath ſtolen bis 
Buoks 3 that the words arc actionable : tor they imply an athe- 
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mative, and are as much as if he had ſaid, That be hath ſtolen 
my Books. And fo if I ſay of another , That Twill bring bins 
before a Fuſtice of Peace 1, for I will prove that be hath ftollen, 
&c. although the firſt words are not actionable, yet the )att 
are, 


Molton 9ogainſt Clapham. 


45: T7 D:fcndant upon reading Afidavits in Court open» 

LJ ly 1n the preſerce and hearivg of the Juſtices and Law- 
yer ſaid, There is #9t a word true in the Afdavits,wbich I will 
prove by forty IVitneſſes 3 and thele words were alledged to be 
tpoken malicicully. And yet the Court was clear of Opi- 
nicn, that thcy will not bear Action. And the realon was, 
becauſe thcy are conumon words here, and uſual where an 
Aion is depending betwixt two, for one toſay, That the 
Aﬀedavit made by the other is not true,becaule it is in defence 
ot his cauſe. And ſo it was here. The Defendant ſpake the 
words upon the reading of the Afidavits in a caule depending 
betwixt the Plaintiff and the Detendant. And therctore it 1 
ſay, That ].S. hath no Title to the Landiit 1 Claim or make Ti- 
tle tothe Land : Or it 1 ſay, That ].S. # a Baſtard,and entitle 
my ſelf to be right Heir, the words are not actionable, becauſe 
that I'prctending Title,do it in defence thercof. * And Juſtice 
Barckley ſaid, That there are two main things in Actions for 
words, the words thcmlclves, and cauſa dicendiz and theretore 
ſometimes, although that the words themſelves will bear A- 
Ction, yct they being conlidered caſa dicends lometimes they 
will not bear Action, Now in our Calc cauſa dicend; was in 
his own defence, or his Title,and theretore they will not bear 
Action, 


46. Outlawry was reverſed for theſe two Errors. 1. Be- 
caulc it was not ſhewed where the party Outlawed was 1nha- 
titant. 2. Becauſcit was ſhewed that Proclamations were 
made, but not thet Proclamation was made at the Pariſh- 
Caurch where, &c. 

Buckley 
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Buckley againſt Skinner. 


47 Here was Exception taken, becauſe that the Dc<fun- 

dant pleaded ant juſtified the Treſpaſs, cum equizand 
(aid nothing to the Trelpals done porczs & bidentibus. And 
the Opinion of the Court was, That the Plea was infuthci. nt 
for the whole. And Juſtice Zones (aid, That if fcveral Trel- 
paſſes are done to me, and I bring Treſpaſs, and the D<tcn- 
dant juſtihe for one or two, and fay<th nothing to the other, 
that the whole Plea is naught, becauſe the Plea is intire as to 
the Plaintiff, and the demurrer is intire alſo. But Juitice 
Barckley was oft Opinion, that the Plea was navght quoad, 
&c. only 3 and that Judgment thould be given tor the other, 
Vide 11: Rep+6. b. Gomerſall and Gomerſalls Caſe, 


48. A man pleaded a deſcent of a Copy-hold in Fee : The 
Dctendavt to take away the deſcent pleaded, That the An- 
ccltor did ſurrender to the uſe of another, abſque hoc,that the 
Copy-holder dicd ſciled. And the Opinion ot the Court was, 
That it was no good traverſe, bccauſe he trav.r[td that which 
necded not to be traverſed; tor bcing Copy-hold, and: ha- 
ving pleaded a ſurrender ot it, the party cannot have it again 
it not by ſurrender. Like the Caſe of a Leaſe for years, Helhers 
Caſe. 6 Rep. 25. b. For as none can have a Leal for years but 
by lawtul conveyance, {o none can have a Copy-hold Eſtate, 
1: not by ſurrender ; But it a man plead a deſcent of inheri- 
tance at the Common Law, there the defendant may-plead 
a koffiment made by the Ancefior abſque hoc , that he dicd 
{e1{cd, becaulc he may have an cſtate by diflcitiu atter the teot- 
ment. Traverſe of the deſcent, and not of the dying fcifed,is 
not goodz{o was It adjudged in this Court. Vide 24 H.8.Dyer. 


49. It was moved in Arrcit of Judgment upon an Action 


* of Trcſpafs upon the Statute of 2 E.6. cap.13. becauſe that 


the Plaintiff laid, that the Petendant was Occupier only, and 
did. 
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did not ſhew how he occupied, or what intereſt he had. And 
the clc«1 pinion of the Court was, that he need not, becaule - 
here he makes no Title 3 and whoſoever it be that taketh the 
Tithe isa Treſpaſſer. And therefore Juſtice Foxes ſaid, That 
it was adjudg.d in this Court, that an Action li-th againtt 
the diſkcifur for the Tithes : ſo againſt & (ervant : and fo it one 
cut them, and another carry them away, an Action licth a» 
gainſi any of them. 


50. The Pariſh of Ethel/burrow in London alledged a cu- 
ſtome, that the greater part of the Pariſhioners have uſed to 
chooſe their Church-wardens 3 and they chote two, the Par- 
fon chote a third. The Official of the Biſhop gave Oath to 
one of them choſen by the Pariſh, but rcfuſcd to {wear the 0- 
ther, and would have ſworn the party choſen by the Parſon, 
but the Pariſh was againſt it 3 upon which the Parſon Libel- 
kd in the Eccleſiaſtical Court. And a Mandat was here praid, 
That the Official ſwear the other who was choſen by the Pa- 
ith 4 and a Prohibition to ftay the Suit in. the Eccichaſtical 
Court, Upon the Mandat the Juſtices doubted, and delired 
that Prelidents and Records might be ſearchedzand at length, 
vpon many Motions, Preſidents and Records ſhewed,a Man- 
dat was granted, But there being Suit in the Eccletiaſtical 
Court. by the other whom the Farlon choſe, a Prohibition 
was granted without any dithculty : But at firſt the Counſel 
praycd a Prohibition for not {wearing the other 3 which the 
Court refuſed ro grant, becauſe there was no proceeding 1n 
the Eccleliaftical Court, and a Prohibition cannot be granted 
where thcre is no proceeding by way of Sutt. 


Vaughan againſt Vaughan ; in Aion upon 
the Caſe upon Allumplit. 


= Defendant did promiſe that he would make fuch 
a Conveyance of certain Lands : and pleaded, That 
he had made it, but did not ſhew the place where it was 
made ; 


N 


ch 
at 
as 


bt 
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” made: And the Court was clear of Opinion, that he need 


not 3 for it ſhall be intended upon the Land. And fo incaſe 
of performance of Covenants, it is not needful to ſhew the 
place where, Oc. 


Norrice aud Norrices Caſe. 


52-4 Opy-holder tor life, where the cuſtome is, That it the 

Tenant die fcifed, thai he ſhall pay a Heriot : The 
Lord granted the Scigniory for 99 yearsgit the Tenant ſhould 
{o long live : And aftcr that lic made a Leaſe tor 4990 ycars. 
Tenant tor Lite is difleifed, (or more properly,outted Jand di- 
cd, Here were two Queſtions: 1. Whether there were-any He- 
riot to be paid y and admitting there were , yet who ſhould 
have it, wbethcr the Grantee tor 9g years, or he who had the 
4000 years? And the Court was clear of Opinion in both 
points without any argument, x. That a Heriot was to be paid, 
not withltanding that the Tenant did not die ſeifcd , becaule 
he had the eſtate in right,and might have cntred,although he 


: had not the poſſiſhon. And Jutiice Barckiey compared it to 


the Caſe in C. 3+ Rep. 35-2. in Butler and Bakers Caſe, where 
a man hath one acre ot Land holden in Capite,and a hundred 
acres of Socage Land,and afterwards he is diſſciſed of the Ca- 
pite Land, and afterwards makes his will of all his Socage 
Land, in that caſc he is a perſon having of Capite Land,as the 
Statute ſpeaks. And yet that right of Capite Land ſhall make 
the deviſe void for the third partzfor notwithſtanding the dil- 
ſcilin, yet he is Tenant in Law. And as to the ſecond point, 
the Court was clear of Opinion alſo, That he in rematuder,or 
he that had the Eſtate tor 4000 years(tor note the Action was 
brought by him in the Remainder for the Heriot) ſhould not 
have it ; And thcir reaſon was, becauſe the Tenant tor 
life was not the Tenant of him who had the future intereſt of 


: 4000 years, but of him who had the intereit for 99 years. But 


thcy were not clear of opinion, that the Grantee tor gg years 


ſhould have the Heriot. Juſtice Barckiey was, that the _— 
r 
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for 99 years ſhould have it, But Juſtice Foxes (there being # 
then none 1a Court but they) beſitavit. And the reaſon of the ® 
doubt was, becauſe that eo inſtante that the Tenant died, 
eodem inſtante, the eltate of the Grantee for 99 years determi- 
neth. Juſtice Forer put this Caſe ; A Seigniory 15 granted tor 
the life of the Tenant, the remainder ovcr in tee the Tent 
diech, Who ſhall have the Ward ? Juſtice Barckley (aid, he 
who is Grantee of the particular eſtate ; but Foxes ſecmed to 
doubt it. Vide 44 E. 313+ | 


Lewes againſt Jones in a Writ of Error. 


$3 _ was given for Foxes againſt Lewes in an 
Adion brought in the Common Pleas : And Lewes 

here brought a Writ of Error,and affigned for Error, That he 
was an infant at the time of the Action brought againſt him 
And that he appeared by Attorney, whereas he ought to ap- 
pear by Guardian, or procheine amy: The detendant pleaded in 
avoidance of this Wnt of Error, That there was no Warrant 
of Attorney. The Plaintift allegands, ſhewed the Error be-- 
fore 3 And the Detendant plcaded in nullo err atum eft. And the 
Judgment was reverſcd. But the Opinion of the Court was, 
That the b:tter way had becn for the Plaintiff to have de: 
murred in Law:for there being no warrant of Attorney,therc 
was no appearance at all z and {o are the Books, 38 E.3.and 


14 E. 4. 


54. In Utburt and Parhams Caſc,it was agreed , That a 
man may be Non-ſuic without !cave of the Court,but he can- 
not diſcontinue his Suit without conſent of the Court, 


Davis and Bellamies Caſe in Attaint, 


55s He Defendant brought Attaint, and the verdia” 
was athrmed 3 and Coſts praycd upon this Rule, | 
that 


F 

dit: 

ule, i good 3 for it is the cultome of the County, which is the beſt 
E 


that 


Eafter-Term, 15* CAROL I. 


that where the Plaintiff ſhall have coſts, there the Defendant 
ſhall have cofts : But they were denied by the Court 3 for that 
ought to be taken in the original Action, and not in caſe of 
Attaint 3 But upon the reſtitzeatwur, there colts ſhall be given 3 
but that is in the original Action, 


56. It two joynt-tenants be of a ReQtory, and one ſueth 
for Tithes - by himſelf only 3 it is no cauſe of Prohibition; 
Soit a Feme Covert ſac ſolely upon a defamation, a Prohibi- 
tion ſhall not be granted, 


57. The Sheriff of a County made a Warrant Ballivis ſwis, 
to arreſt the body of ſuch a man and the Bayliffs of the Li- 
berty return aReſcous. And Exception was taken to it, be- 
cauſe that the Warrant was,Ballivis ſuis3 and the Return was 
made by thoſe who were not his Bayliffs 3 and it was ad- 
judged : for the Liberty might be within his Bayliwick, and 
ſo are all the Prelidents. And there was another Exception, 
becauſe the place of the Reſcous was not ſhewed, and for that 
the Book of 10 E. 4. was cited z for there the Reſcous was, 
adtunc & ibidem, and did not ſhew the place. To that it 
was anſwered by the Coure, and agreed, that adtunc & ibi- 
dem is altogether incertain, if the place be not ſhewed 3 but in 
the principal Caſe, the place was ſhewed at the firſt, and al- 
ways after 3 that t#uuc & ibidem only without naming of the 
place, and adjudged good. For that tunc & ibidem through- 
out the Declaration, hath reference to the place fir(t ſhewed 
and it was adjudged good. 


58. Outlawry was reverſed for this Error,becauſe that the 
Exigent was, Secund' exalinms ad Com" meum ibidem, &c. 


59. A Hundred may preſcribe in Non decimaido, and it is 


Law 
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Law which ever was. But a Pariſh or a particular Town can- 
not preſcribe in Nox decimando : And thereupon a Prohibition 
was granted. And a Prohibition was granted in this Court, 
upon this ſurmiſe, That the Cultome was, that Tithes ſhould 
not be paid of Pheaſants. 


60. If there be no Venire facias it is not Error, but it is 
helped by the Statute : But it there be a Venire facius, and it 
is erroneous, it is not holpen by any Statute. 


— —_— —— 
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in the Kings Bench, 


61. Man indicted others at the Scfſions-houſe in 
the Old-Baily, who were acquitted 3 and the 
Defendants Counſel did remove the Indi&ment into the 
Kings Bench, and prayed a Copy thereof, tv the end they 
might bring a Conſpiracie, or have other remedy for the 
wrong done unto them. And it was denied by the whole 
Court, unleſs the Recorder will ſay, That there appeared ma- 
lice in the proſecution : For a man ſhall nct be puniſhed tor 
lawful proſecution upon juſt ground without ma}ice,although 
the partics be acquitted by Law. 


The King againſt the Inhabitants of 
Shoreditch. 


6 2. MI Aſter Keeling Clerk of the Crown in the Kings 

Bench did exhibit an Information againſt the In- 
habitants of Shoreditch for not repairing the High-way. And 
the Iſſue was, Whether they ought to repair it orno ? And 
it was ſaid by the Court, That by the Common Law, the 
Inhabitants ot a Pariſh ought to repair all High-ways lying 
within the Pariſh , if preſcription did not bind ſome parti- 
cular 


£«. = 246, 2% ctw. 
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cular perſon thereto 3 which was not in this Caſe. And in this 
Caſe ſome of the Inhabicants would have been Witneſſes to 
prove that ſome particular Inhabitants lying upon the High- 
way had uſed time out of minde to repair it, but were not 
permitted by the Court, becauſe they were Detendants in the 
Information 3 wherefore the Jury tound, Taat the Inhabi- 
eants ought to repair the way. 


63- Two men and their wives were Indictcd upon the Sta» 
tute of Forcib!c Entry, who brought a Certiorari to remove 
the Inditment into the Kings Bench. * Some of them did re- 
fule to be bound to proſecute according to, the Statute ct 
21 Fac. c.8. and therefore, notwithſtanding the Certiorari, the 
Jutticcs of Peace did proce.d to the trial of the Indictment : 
and here it was re(olved, That whereas the Statute is, The 
partics Indicted,&c.{hall become bound,&c. That if one of the 
partics offer to find Sureties, although the others will not, 
yet that the cauſe ſha]! be removed 3 tor the denying of one 
or any of them ſhall not prejudice the other of the benefit 
of the Certiorari, which the Law gives unto them : And the 
Woman cannot be bounden. And it was farther refolved, 
that where the Statute faith, That the parties Indicted ſhall 
be bound in the ſum of ten pounds, with ſufficient Sureties, 
as the Juſtices of the Peace ſhall think tit, that if the Sureties 
be worth ten pounds, the Juſtices cannot refuſe them, becauſe 
that the Statute preſcribes in what ſum they ſhall be bound. 
Like to the Caſe of Commillion of Sewers, 10 Rep. 140. a- 
That where the Statute of 3 H. 8. cap. 5. enablcs them to or- 
dain Ordinances and Laws according to their wiſdoms and 
diſcrctions, that it ought to be interpreted according to Law 
and Juſtice, And here it was farther reſolved, that aftcr a 
Certiorari brought, and tender of (ufhcient Surctics, accord- 
ing to the Statute, all the proceedings of the Juſtices of Peace 
arc coram non Judice. 


E 2 The 
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The Argument of the Lord Chief Tuſtice, in © 
the Caſe between James and Tintny, in a Writ of 
Error to reverſe Judgment given in the Common 
Pleas for Tintney Defendant , in a Replevin 
brought by James : the Caſe was thus, viz. 


64- QT owel was Lord of a Mannor, and Fames one of the 
Tenants, and there the cuſlitome was, That the Ste- 
. ward of the Mannop might make Laws and Ordinances for '- 
the well-ordcring of the Common. And the cuſtome was alſo | 
to Aſſeſs a penalty or a pain upon thoſe who brake thoſe Laws * 
and Ordinances. And alſo to preſcribe to dittrain for the pe- 
nalty. The Sicward made an Ordinance, That he who put * 
his Cattle beyond ſuch a bound , that he ſhould pay 3 5. 4 d. 
Fames offended againſt this Ordinance,upon which the penal- : 
ty was afſcſſed, and a diſireſs taken by Tintxy Defendant in ' 
the Replevix, Plaintiff and Baily of the Lord of the Mannox 3 
And Judgment was given for him in the Common Pleas, and 
damages aſſeſſed : Upon which a Writ of Error was brought. | 
In this Caſe it was agreed by the whole Court, that the Cu- * 
ftom was reaſonable : And the difference taken where the 
Law or Ordinance takes away the whole profit of the Com- 
moners, and where it abridgeth. it only, or adds limits or 
bounds to it, as in this Caſe. And farther it was agreed, That 
the Commoners are bound to take notice of theſe Ordinan- 
ceS. But in this Caſe, the Error which was aſſigned was this, 
That damages were given for the Defendant,where no dama» ® 
ges ought to have been given : And of that Opinion was the © 
Lord chief Juſtice,that no damages ought to have been givenz 
and with him agreed Juſtice ones 3 but Juſtice Crook, and Ju- 
ftice Barckley, & contra. It is clear, that at the Common Law, 
the Defendant ſhall not have damages, although as to ſome - 
intent the Avowant be as it were a Plaintiff and Actor. 
21 H.6.2-6 H.4411- 35 H. 6. 47. Then the Queſtion ariſeth I 
only upon theſe two Statutes, viz.7 H.6.cap.4+ 21 H. 8. c.19. 
And firſt , whether our Caſe be within the Letter of theſe 
Laws 
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* Laws; Admitting that not, Whether within the miſchief,ſo as 


that it ſhall have the ſame remedy. And I conceive, it is not 
within the Letter or Equity of theſe Statutes : Not within 
the Letter 3 for they ſpeak, Where a man diſtrains tor Rents, _ 
Cuſtoms and Services, or damage fealant. And in our Caſe, 
he doth not diſtrain tor any of them tor it is manifeſt, that hc 
doth not diſtrain for Rents, Services, or Damage feaſant : 
And it is as clear,that he doth not diſtrain for Cuſtoms; for he 
diſtraincd for a penalty afſcficd by Cuſtom. 1.1n Alcocks caſe 
it was herereſolved, That where a preſcription was alledg- 
£d to dilirain for an Eſtray , and found for the Avowantr, 
that no damages ſhould be in that caſe, For it was here re- 
ſolved, that the Cuſtoms intended in 21 H. 8. cap. 19. are 
Cuttoms which are Services. 2ly. I hold it not within the 
Equity 3 for the miſchicf at the Common Law was, That da- 
mages were not to be recovered for ſuch Rents, Scrvices, &c. 
And this penalty is no Service. And I conceive clearly, That 
it was not the meaning of the Makers of the A-ot-Partia-” 
ment to extend to ſuch penalties. And here I turther take the 
diflerence which is in Pilfords caſe in the 10 Rep. 116. In all 
caſes where a man at the Common Law cannot recover da- 
mages ; If a Statute give damages, there he ſhall recover no 
coſts for the ſame is an A of Creation,which gives remedy 
where none was given before. But whcre there is an Ae of 
Addition, which increaſeth the damages at the Common Law, 
there notwithſtanding he ſhall recover coſts alſo. So in our 
Caſe, theſe being Ads of Creation which give remedy where 
there was no remedy before, ſhall be taken (trictly according 
to the Letter, and ſhall not extend to ſuch penaltics as in our 
caſe ; And upon this difference he cited the Catcs in Pilfords 
caſe, and eſpecially the Caſe upon the Statute of 5 E. 6. of 
Ingroflers 3 the Plaintiff ſhall not recover colts, but only the 
penalty given by the Statute grounded upon 3 7 H. 6.10. I a- 
gree, That there be many Preſidents in the Comm on Pleas, 
That damages have been allowcd in our very Caſe 3Lut that is 
the uſe of the Clerks,and paſſed ſub filentio , withou: any fo- 
lemn debate or controverlic, Vide Greiſlies caſe, and the _ 

I 
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Cale of the Book of Entries , Preſidents and Judgments in 
this Court. Paſch. 33 Eliz. Rot. 292. Haleſworth againſt 


£,; 
$3] 


2&4 
BY 
BE & 


Chafely. A Judgment of the Common Pleas was reverled for ': 


this very point. M. 36 Eliz. Ruddal and Wilds Caſe. M. 44 
© 45 Eliz. Rot. 22. Shepwiths Caſe. Avowry for relief a 
ſtronger caſe, Judgment was reverlcd, becauſe damages was 
afleſled, Hill. 14 F 2c Rot. 471+ Leader againſt Srtandwell in 
a Replevin. Avowry was made for an Amercement in a Leet, 


and tound for the D-fendant, and damages aflcfſed. But the 


Entry upon the Record was thus, Super quo ##llo habito refe- 
au,&c. The Plaintiff-was diſcharged of the damages, becauſe 
nulls damna debent eſſe adjudicanda per Legem terre 3 but he 
thall have his colts. But it was objected by Juſtice Crook, 


That by the Statute of 4 Fac. c.3. which giveth coſts and da- | 
mages tothe D-.tendant in certain Actions there ſpecified | 
where the Plaintiff ſhall recover damages, and that where | 
the Plaintiff is Non-ſuit, or verdict pats againſt him, That | 

Dcmurrer hath been contirued tobe within that Statute. Not» 
withſtanding that it is an AQ of Creation, I agree that : and - 


anſwer, that Demurrer is within that Statute, and the miſ- 
chick of it, but 1t is not ſoin our Caſt for in our Caſe there 
15 no ſuch miſchict : For there is no colour to extend it be+ 


yond the words of the Statute. For which cauſe I conclude * 


that the Judgment in this caſe ought to be reverſcd, 


65. A Clerk of the Court dwelling in London was choſen 


Churchwarden, and praycd a Wiit ot Priviledge, which was | 
granted. And it was agreed by the whole Court, That for all | 


Offices which require his perſonal and continual attendance, 
as Churchwarden, Conſtable, and the like, he may have his 
Priviledge 3 but tor Offices which may be executed by Depu- 
ty, and do not requize attendance, as Recorder and the like 


(trom which the Juſticcs thcmſclves ſhall not be excmpt)for © 


them he (hall not have his Priviledge. And where he hath 
his Priviledge, for the not obeying thereot, an Attachment 
licth, 


Swift 


Fs. 
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in # 
Swift againſt Heits, in Debt upon the Sta- 
tute of 2/E. 6. for ſetting out of Tythes. 


66. He doubt in this Caſe did ariſe upon two ſeveral [n- 


yo dentures found by (pecial verdict, which were made 
of by the Vicar and Subchauntors Corrols 1! Lichfieldzone 2 E.G. 
CY 


the other 2 &-3 Phil. & Mzr. Thc Quctiion upon the Inden- 
turcof 2 E. 6. was, Whether the Grant upon the Hatendam, 
47 be a grant ofa Freehold to begin at a day to come, or not. 
The chiet Jultice, Jultice Crooke, and Jultice Barckley, were - 
ok, clear of Opinion, That it was a grant of a Freehold tobcgin | 
at a day to come. And for that the Caſe is thus : In the In- 
> denture of 2 E.6. there is a recital of a tormer Leaſe for years: 
* And by this Indenture in 2 E. 6. another Leaſe was to begin 
wa after the firſt Leaſe determined, tlie remainder in Fee to ano» 
. ther : And upon that the three Juſtices bctore were clear in 


w * their Judgments, That it was a Grant of Freehold to begin 
ic ”at a day to come,which without doubt is void,s H 7.39 H.6. 
mw” and Bucklers caſe, 3 Rep. And in $ H.7. the differ. nce i ta- 
"A zken betwixt the grant of a Rent in eſſe, and Rent de novo. A 
Jet Rent de novo may be granted in futuro, but not a Rent which 
we 25s in being. But Juſtice Foxes in this Caſe was of Opinion, 

That here is not any grant of a Frechold to begin at a day to 

come, becauſe in this cafe the Leaic doth begin prefenrly,be- 
= cauſe the Leaſe recited is not found by the Jury, and there- 


®fore now itis all one as it tiicre had been no Leaſe at allzcon» 
£trary in the caſe of the King, b+caul: it piſſeth a good eltace 
bet Inheritance to the Grantec. And th.retore if I make a Leaſe 
for years untoa man after th! cxpiration of ſuch a Leaſe, 
” 2where in truth there is no ſuch Lic in being, the Leaſe ſhall 
©> "begin preſently. The Queſtion upon the Indent_re of 2 & 3 P.. 
Or 6 Mar. wasno more but this. The Vicar and Subcauritors 
ich of Lichfield made a Grant of all chcir Tithes aCherrwe,cad 
Dt Fname them in certain , and in fecie, as Tithc-woo), Tich-- 
Geeſe, Pigs, Swans, and the like,and that in a diſtin claul-, 
-with eſpecial Exception of four certain things. Aﬀter w'nch 
Calne- 
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came this clauſe, All which were in the Tenure of Margaret F: 
Petove : And the Jury found that none of theſe Tithes were in 
her Tenure : And whether that Grant were void or not,was *” 
the Qucitionz Aud rclolved by the whole Court wwllo contra» 
dicente, That the Grant notwith{tanding this talſe recital, was 
good, for theſe reaſons. But hit it was rc{olved, That where 
they grant all their Tithes in Cheſterton , that it isa good 
grant, and hath ſuſficient and convenient certainty, x3 Eq. 
and H»llands Caſe : There arc two Generalities, 1.Abfolute, 
2+ General in particular z ſo here- And inour Caſe it is as 
certain, that demand in an Action may be for them by the . 
game of all their Tithes in Cheſterton. So in the like mannex 
3n Action of Ejettione firme will lie : For an Ejettione firme 
will lie for Tithcs,as it hath been adjudged here» It the King 
grant all his Lands, it is altogether incertain and void z but if 
the King grant all his Lands in Dale, or which came to him 
by the dillolution of ſuch an Abby,it is good,becaule it is a ge> 
neralty in particular. And it was agreed,that convenient cer- ' 
tainty 15 tuthcient: And therefore it was (aid by Juſtice Fones, 
That 1f I grant all my Rents in Dale which I have of the part 
of my Mother, that he conceives the ſame to be good. The 
firlt reaſon wheretore this grant ſhall be good notwithſtand- 
ing the falſe recital, was this, becauſe the words here, All. 
which, &c. are not words of denotation or reſtriction, but of 
ſuggeſtion or athrmation , and therefore (hall not make void 
the Grant, And here the. difference was taken between the 
Caſe ofa common perſon, and ot the Kingz Suggeſtion which 
is falſe in the Caſe of the King, makes the Patent void 3 but 
contrary in the caſe of a common perſon : And therefore if: 
the King be deceived either in point of profit or in point of 
Title, his Grant is void, 9 H. 6. Where he is not deceived in 
point of profit, he thall not avoid the Grant.26 H.8. The e-+. 
cond reaſon, That a Deed ought to be contirued Ut res mag 
valeat quam pereat, 34 H. 6. A man having a Revertion,de-\. 
viſeth his land in Manibws,thereby the Reverſion paſſeth, g E,# 
4+ 42. Relcale of all Actions again(i Prior and Covent, thall ; 
be conſtrued and int.uded all Actions againti the Prior 


b cnly, 


— _— - — — wo _— 
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only, for an Action cannot be brought againſt the Covent. 
Farther,by this conſtruction you would avoid this deed 3 and 
by the Rule of Law, the deed and words of every man 
ſhal} be taken very ſtrong agiinlt himſelf, wut res mag valeat, 
aSis ſaid before. And it is againit reaſon to conceive that it 
was the meaning of the partics that nothing ſhould pals. A 
third reaſon was, becauſe the grant was a diſtinct claule of it 
ſelf. And the words which were obje&cd at the Bar to be re- 
ſtrive, were in another diftinct claule, and therefore ſhall 
not reſtrain that which was before z for words reſtrictive 
ought to be continued in one and the Tame ſentence : Where 
forc they having granted all their Tithes in Cheſterton by one 
clauſe, the falſe recital afterwards in apother clauſe ſhall not 
make the grant void. Sce 3 & 4 Eliz. Dyer in Waſt, 31 Eliz. 
the Lord Fenworths Caſe in the Exchequer upon this Rule of 
diſtinct clauſes : And Atkins and Longs caſe in the Common 
Pleas, upon which caſes Juſtice Foxes did rcly. The fourth 
reaſon was, That con(iruction ought to be made upon the 
whole Decd : Andit appeareth by the context of the Deed, 
That it was the meaning of the parties to grant the Tithes 
by the D:ed. Farther, the Exception of the four things 
ſheweth, That it was the meaning of the parties to grant all 
things no? excepted, as the Tithcs in this Caſe 3 For exceptio 
firmat Regnlam , And to what purpoſe ſhould the Exception 
be, if thcy did not intend to paſs all other things not excep- 
ted ? See 4 Car. Horkins and Trencars Caſe, Sir Robert Nap+- 
withs Caſe, 21 Fac. cited by the chict Juttice to that purpoſe. 
Waeretore it was agtud by the whole Couct, that Judgment 
ſhould be given tor thc D tendant, And the Opinion of the 
Court was clear a!ſo, Thai althoogh ſome of che Tithes had 
been in the T.nare of Mrrgaret Petve, faat yet the grant was 


good. And tha was attcr Argumen upon the Deimurrer, to 


avoid all ſcruples to be after n.4de by Conte! 3 becaule it was 
conceived, That ſome of the Tithes were in tics Tenure. 
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Criſp againſt Prat in EzeGione firme, 


67: T He Caſe upon the four Statutes of Bankrupts, viz. 

34 H.8.13 Eliz. 1 Fac.and 21 Fac.was thus:Ralph 
Briſco 9 Fac. purchaſed Copyhold to him and his Son tor their 
lives, the Remainder to the Wife in Fee. 11 Fac. he bzcame 
an Inholder 3 and about twelve years after, a Commitlion of 
Bankrupt is obtained againſt him 3 And thereupon the Co- 
pyhold-land is fold by the Commiſſioners to the Defendant. 
Ralph Briſco dieth, and his Son Fohx Briſco entrcd, and made 
the Leaſe to the Plaintiff ; The Defendant entred upon him, 
and he brought an Ejedione firme. And Judgment was given 
upon ſolemn argument by the Juſtices for the Plaintiff, The 
firſt point was, Whether an Inholder be a Bankrupt within 
theſe Statutes : And it was reſolved by all the Juſtices, vis. 
Jones, Crook, Barckley, and Bramſtone chicf Jultice , that au 
Inholder qzztexs an Inholder is not within theſe Statutes ; 
Juſtice Barckley and Juſtice Fozes,one grounded upon the ſpe- 
cial Verdi, the other upon the Statutes, did conceive, 
That an Inholder in ſome caſes might be within theſe Sta» 
tutes. Juſtice Barckley did conceive upon this ſp.cial Verdict, 
that this Inholdcr was within them 3, becauſe it is found, That 
he got his living by buying and ſelling,and uſing the Trade of 
an Inholder. And he conccived upon theſe words, Buying and 
{clling in the verdict, and getting his living thercby,although 
that the Jury have alſo found him an Inholdcr, that the ſame 
13 within the Law. And he agreed, Thathe who hvcth by buy- 
ing or ſelling, and not by both, is not within the Lawzbut 1n 
our caſe the Jury have found both, And it hath been adjudg- 
cd, That he who buys and ſells cattle, and ſtocks his ground 
with them, that he may be a Bankrupt within thoſe Statutes. 
I agree, that a Scrivener was not Within 13 Eliz. tor he doth 
not live by buying and ſelling, but by making uſe of the mo- 
nics of other men but now he is within 21 Fac. But in our 
caſe the Inholder buys his graſs, hay, and grains, and provi- 
fion alſo tor his Guetts,and by (cling of them he lives. But he 
agreed. 
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agreed, That if the Jury had found, that he was an Inholder 
; only, and not that he did get his living by buying and ſelling, 
that in that caſe, he was out of the Law : And for theſe rea- 
ſons, he did conceive, That this Inhblder, as by the ſpccial 
, Verdi is found, was within the Statutes of 13 Eliz. and 
| 21 Facobi. Juſtice Jones: An Inkotder may be,or not be with- 
in theſe Laws upon this difterence. That Inholder who gets 
his living meerly by buying and ſelling (as many of the Inhol- 
| ders herein Loxdox do) they are within theſe Statutes : But 
» _ thoſe who have Lands of their own, and have hay and grain 
and all their proviſions of their own, as many have 1n the 
| Country thoſe are not within the Statutes. Farther he ſaid, 
That buying and (clling doth not make men within theſe Sta» 
tutcs, for then all men ſhould be within the Statutes;but they 
 _ ought tobe meant of them wi1o gain the greatelt part of their 
] living thercby, and live chiefly or abſolutely thereby. But 
X Bram(ton chiet Jultice, and Juttice Crook, were clear of Opini- 
I on, that an Inholder could not be a Bankrupt neither by the 
- Statutes, nor according as it is found by the ſpecial Verdict. 
- And their reaſon was, b«caulſc that an Inho'der doth not live 
» © by buying and felling, for he doth nor ſell any thing,but utter 
- it: He which ſcllsany thing doth it by way of contra& ; but 
» _ an Inholder doth not contract with his Gueſts, but provides 
t tor them, and cannot take unreaſonable rates, as he who ſells 
f may andit hedoth, he may be Indidtcd of Extortion, which 
1 _ theſcller cannot. Wherctore they concluded, that an Inhol- 
2 —deris not within the Statute of 15 Eliz. & 1 Fac. Juſtice 
Crook, remembred theſe Cafesz ebb an Inholder of Uxbridge 
brewed in his houſe, and {old his Beer to his Gueſts : And it 
F was adjudged in the Exchequer , that it was not within the 
- _Statute of Brewers, And Bedells Caſe, who being a Farmer 
bought and (old cattle 3 and adjudged, that he was not a 
; Pankrupt within theſe Statutes. And he put th: {ec cafes ups 
1 on this reaton,; That where the Statutes 1zid, Get their living 
- by buying and ſeiling,that it 0:2ght to be for the greater partz 
rx Chat they gain the greater: part of their living thereby. And 
. he ſaid,thatat a Gentl:man buy and ſell Land he is not within 
Ce F 2 the 
| 


36 Trinity-Term, 15* CAROLI. 


enmum_d.u_w 


the Statutes 3 for it vught tobe taken, thoſe who buy and ſell 7 
pcrſonal things. The ſecond point, It was agreed by all, that ' 
Copyhold is within the Statute of i 3 Eliz. & 1 Fac-Firlt,be- 
caule it is no prejudice to the Lord, becaule there onght to be 
compoſition with the Lord, and the Vendee 3 And although 
the {ale ought to be by Indenture, yet the Vendee ought ro 
be admitted by the Lord. And the difterence in Heydons caſc 
in 3 Rep.was agr:cd. S:condly, It is expreſly within 13 Eliz. 
and therctore within 1 Fac. alſo by way ot recital, although 
the Statute: of 1 Fc. hath new proviſions. And by the Sta- 
tute of 21 Face it was'laid , That thele Statutes (hall be con- 
ftrued molt benehicial tor the Creditors, becauſe their groand 
15 ſunm cuique tribuzre, 5 Eliz. Dy:r. Umpton and Hides Caſe, 
The Acts of Explanation thall be takea molt beneticial and 
liberally. And tae Statute of 13 Eliz. lays <xpreily, Chat th: 
Commilltoners ſhall diſpoſe of Land3, as w-ll Copy as Free. 
But although a Copyino!d b: not within the later part of 
13 Eliz. expcclly, yet by. coan-xion it is. And th: Statute of 
13 Eliz. guides the Statutes 10 21 F acobi. Jaltice, Fones 
did agree, Tnat the Copyhold is within i 3 Eljz. but not che 
«xſon ot th: Copybolder, alchough tae p<rf2n be within 
1 Fac. Aad' the chiet Jalti.c laid, Taat his Opiaion was,that 
upon the Statute of 21 F 2c-waich is, aac thele Statutes ſhall 
be. taken liberally ; Taat Copyaold3,aalchough they had not 
bezn named, had b'ca within th:{: Statutes. It was aid by 
Tultice Bar:kley, who argael tor th: D-tcadant, That the ver- 
di& hath not tound. within x3 Eliz. b:ctule che verdict hath 
not found fraud expcelly, vac bidg:s only thereof. Sze Me- 
yeel Littletons Caſe 1a the Chancellor 0. Oxfords Caſe, That 
the Fraul oag'1t to 52 expcelly toand, but lo it is nxt heres for 
here it is foaad, that the Son was an Infant at the time of the 
purchaſe and alſo that the parchale was with the mony of 
th: Father, waich are oaly i1n4acem2nts of Fraud ; Buc ac ar- 
gaed it was Withia 1 F422. b2ciale th: Facher hath cauſed or 
procured this conveyance to his c1ild, as the Statute ſpeaks, 
And h:re is Fraul appirent, Et qu11 conftat clare non debe 
weriicari, An thzrctore ita man catcoft his Son, it is Fraud 
appa- 
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* appareut,& ought not to be tound particalarly.But it was re- 
af ſotved by all the other Jultic:s, That here wa3 not traud appa- 
E- * rent, and therefore it ought to be found by tac Jury, The 


be third and chict point in tais Ciſe was, H. being a» Inholder 
gh at the time of the purchaſe, and afterwards »ccomnm 2g an Iy- 
0 holder,whether he were within the Statute ot 1.3 £!iz, And 
{c it was reſolved he was not, Bt here Jaſtice Bzrcxiey, who 
&. argued for the D-fendant, was agunſt it, And he arg a2d,that 
An ifa man parchaſe aad (e11, and atterwards bezcom: a Trades+ 
a» man and Bankrupt,that that was not wichia the Statute 3 bat 
n- if he keepzth the Lind in hishan4s, there he conceived him 
ad within the Stature, as it wis in this caſe, AnJ he was againlt 
ſe,  * the Book of the Chanzellor of Oxford; Caſe , of relation to 
ad dev<.(t the Advowloa 3 and he (ail, It is not like to th: Cale 
bs in 6 & 7 Eliz. there cited. In Eriches Czſe 19 the 5 Rep.thire 
Co is a Rule taken, that A verha legis 1294 eff recedendum's and in 
of our Caſe it is within the expr-(s words of th= Stacute, wwch: 
of are, That if any perſon which bereafter ſhall b:came a Bank: 
oo rupt, &c. And here, he atter became a Bankrupe. Bur it was 
he reſolved by the othzrs, with whom Jultice Bzy:kſey did con- 
in cur aftcr, that 4t was not within the Statute, Jultice Crook, 
Fl: argued, That it is not within the words of the Statue, waich 
all are, It the offend-r purchaſe, and that th: (ale (hall 5e gook 
ot againlt the off-adzr : and: here,. he was not off.nd-c at 
by the time of the parchaſez and uſing no Tcade, (hail he be. 


1% puniſhed for that atter? B-{14cs,here th: ſoa ſhould be pani- 
th ſhed for the offeace of th: Fath-:r, which the Law of God will 
[e- not ſuffer. Smith and Culemers Caſe, 2 Rep. ic ought to be 


at endcbted at th: tim:, otherwiſe he is no off:n1lerz A14 ac 
Ol might give away his goods before he was in D-bt. A :1 che 
the milchict here will bz, Tat Lind parcaaſed 45 year: .ctore 
of ſhould thereby bz defcai:d. And L nald, tha. it a a4 be a 
ar- Tradeſman,and afterwards leaves iis Trade,and ta: 1 parchae 
or ſeth,and afterwards b:comes a Tradeſman agun;t 14 2 Bank- 
ks, rupt, that he is not within the Statute, Bu F ute: F 1nes was 
bes of op'nion,that it he be a Tradeſman at the nm2 though not 
ud aa ottender, yet hg is withia the Statute» Bat the caict Ja- 
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flice did argue, that he ought to be an offcnder, and the thing 


which makes him to be an offender is his intent to defraud his 


# 


creditors. Fones : It ſhall be hard in this Caſe to caule the , 


eſtate to be reached by this Statute, for perhaps it was for the 
marriage of the ſon, and perhaps the ſon might (ell it,and at- 
tcr the tather become Bankrupt, it would be hard to void the 
ſale. The Chancellor of Oxfords caſe was a lironger calc, for 
there the party was Indicted. And if a man be Accomptane 
to the King, and afterwards fell, yet the (ale ſhall be avoided 
by the King. But if he be not accomptant and ſellcth, and 
atterwards becomes Accomptant, the (ale ſhall not be deteat- 
ed. And here he becanic Inholder after the purchaſe, and be- 
ing, a clear man at the time of the purchaſe, he ſhall not now 
be within the Statute, Chick Juſtice : If that ſhould be per- 
mitted,all things which the party did ſhould be defeated zand 
therefore he agreed, That although he be a Tradeſman, yet it 
he be not in debt 3 if he purchaſe tor another, or give unto 
another, if no fraud be found, it is not within the Statutes. 
And Judginent accordingly was given for the Plaintiff, 


Young againſt Fowler. 


wa "mm brought an Action upon the Caſe againſt Forw+ 
ler tor diſturbing of him to exccute the Othce of Re» 
giſter to the Biſhop of Rochefer 3 and upon Not gailty,pleaded : 
the Jury gave a ſpecial verdict. They found that the Office was 
granted by one Biſhop to ane for lite, which was confirmed by 
the Dean & Chaptcrz which Biſhop dicd,and atterwards Fobx 
Toung was creatcd Bilbcp. And then they found that the Of- 
hce was grantable in Revertion tim? out of mind, &c. And 
that Zobx Tong Biſhop did grant the (aid Office of Regiſter to 
Fobn Toung his fon now Plaintiff in Reverſion. (And that the 
Othce was to be gxccuted by the ſaid Fohn Toung or his Depu- 
ty) which Joby Toung the fon was but of the age of 11 years 
at the timc of the Grant 3, but they found that he was of full 
age belore the Tenant for lite died. And then they tound that 

»þz Toung the Biſhop dicd 3 ard that his Succeflor granted 
the 
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| the Offie to the Defendant, who executed many things con» 
' exrning the Office : And whether upon the whole matter the 
Defendant were a dilturber or not, was the Queſtion : And 
it was adjudged by all the Juſtices without any folemn and 
open argument, that the Detendant was a diſturber ; But the 
caſe was argued by Counſel on both fides, whole arguments 
and reaſons wergbiicfly following. Maynard tor the Plaintiff; 
There are two points. 1. Whether the grant be good within 
| the Statute of x Eliz. 2ly, Whether the Grant to an In- 
fant be good : And he held it was, becauſe it was to be execu- 
« ted by his Deputy. The word of the Statute of 1 Eliz. are, 
' [ Of any thing belonging to the Biſhoprick,] and in our Cale the 


-* Office of Regiliry is beionging to the Bithoprick. The (ccond 
- doubt is, Whether the Grant in Reverſion be convenient and 


* Thold it is, although not abſolutely, yet neccſfarily : And 


therefore we are to lee, 1. What conveniencie is requilite 3 and 
,2- Whether ſuch conveniencic be within the Law. : For that, 
It ought to be enquired, How this office hath uſed to be grant» 
cd, and the uſe ought to guide the conveniencie. See the Bi: 
ſhop of Saliburies Caſe z a grant of an Office to two, which 
hath not been uſed co be ſo granted, is not good. Paſe. 1 Car. 
Rot-207. the Biſhop of Chicheſters Caſe. Where the Queliion 
was upon thc uſual Grant of Fees 3: and there becauſe it was 
found that there was a grant of greater Fees than-the ule and 
cuſtome warranted z It was adjudged good for ſo much as the 
nx ny did warrant, and void for the xclidue. And the Sta- 
: 


% 


*Tute it (elf peaks of uſual Rent 5 all which proves, That uſe 


- pught to guide the conveniencie. 24 Point, That the grant ta 
q Infant was good, b<cauſe it is granted to be executed by 
his Deputy. I grant,that an Intant cannot be an Attarney,be- 

:Fauſe an Attorney cannot make a Deputy. And this- Gravis 

"Hot inconvenient ex #atura rei,ncither to the Grantor, nor to 

"the Grantee. 1. It is not inconvenient ex aatura rei, for ſuch 
-3n Oſhce is grantable to one and 1s heirs, which by poſſibility 
nay deſcend to an Infant, and there he ſhall cxecute it by De- 
*Puty 3and the ſame inconvenicnce is in this Caſe, it there bz 
"afy. Andif the execution of an Olkce may be by Dzguty 
| where 


—— — 
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-where the party is not able, the ſame reaſon is in this Cale 
' 2. It is not inconvenient to the Grantor,becauſe as it is pre 
med, when a man grants an Office to one and his heirs, that 
he ſees that the ſame by poſſibility may deſcend to an Infant; 
- ſo he (ays in our Caſe, at the time of the grant;he is an Intant 
Ze It is not inconvenient to the 'Grantce, for it 1s for hi 
- benefit. 27 H-8.28.8 E.q.7. But here it maPbe objected, Thaflf | 
- this Office doth concern the Commonwealth , and it the In 
fant commit any offence he ſhall r.et be puniſhed, becauſe if 
"ſhould be inconvenient ; To that I anſwer, that the'Intant 
-ought to execute it by his ſufficient Deputy 3 and he himſel 
ſhall be charged for any eſcape, and by torteiture of his Office 
as any other may. Beſides, you fhall never prejudice any 
preſenti,for the tuture prejudice which by pcflibility may hap 
pen to the Commonwealth, 16 E. 6.14+ Stone and Knigh 
Gaſe. Hill. 3 Car. Rot. 119. An Intant was bound by arbitr 
-ment. Trin. 3 Car. Rot. 1 19. An Infant was'bound for hi 
ſchooling. But it may be farther objected, That it concerns thi 
adminiltration of Juſtice, which an latant cannot do. To whic® 
1 an{wcr, that he may make a Deputy, who ought to be ad 
judged fſuthcient-by the Ordinary,and he may well execute it$ 
26 H.6. Grants 12. An Infant c):&ed Parſon to ſerve a Cure 
who ſhall be examin-d by the Ordinary,21 E.4-13.An Intan 
may be Mayor, 18 E.3-33. 26 E.3.63. An Intant who com 
in by purchaſe, mak him more 1:able than he who comes ir 
by deicent. But in our Cafe, the grant & fortiori ſhall be goo 
becauſe-it is executory. And he took the difference betwee 
an Executory grant as here, which by peſfibility may be mad: 
ood, (as in our Calc it was,becault that the Grantee was 0f 
ull age before the:'Othice: tell in poſſeſſion and where an inte 
reſt velts immediately : Farther, he conceived the Caſe the 
ſtronger, becauſe the Deputy came in by the allowance of the 
Ordinary. Ward tor the Detendant. There arc tour Queſtions 
i- Whether a grant co an Intant in poſſeffion be goud. [ 
Conceive not 5 1. quoad naturam rei, it i5nyt good, bucauſt 
that by that Grant the Commonwealth js prejudiced. 2, The 
MLthce doth concern the: adminifiration 'ot Jultice 3 aid ther 


tors 
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fore caniiot be granted in Fee, and by conſequence there thall 
be no deſcent of ſuch Judicial Office, as hath been objected 
by Mr. Mayzard, 1 Rep. I agree, that the Grant ofa Parker- 
ſhip to an Intant 15 good : and where it was objcCted, that it 
may be prejudicial by poſſibility, I conceive it apparens nocu- 
mentems as 5 Rep. 101. and therefore the like Nulance,as the 
calc is there put, may be deftroyed. 9 E.4,5. Winters Caſe, 
Clerk ot the Crown. 12 & 13 Eliz. Dyer 293+ 9 Reps 96. 
Mich. 40, 41 Eliz. Scamblers calc 3 It was adjudged, That an 
Intant 1s not capable of a Stewardſhip of a Mannor 3 and the 
reaſ1n is, becaule that thereby the Tenants may be prejudi- 
cd ;{o in our Caſe the Commonwealth. Trin. 13 Car- Rot. 
493- our very caſe in the Common Pleas, was adjudged. Fur- 
the, an Infant is not capable of this Olhce, becauſe Misfea- 
Nonfeaſans may be, and he ſhall not be puniſhed for 
itz tor an Intant at the Common Law,is not liable to an A- 
Cion of Walt, or an Action upon the caſc. $ Rep. g5- Dv@. 
& Stud. The 2. Queltion, Whether the Grant to him and 
his Deputy, make the Grant good:TI hold it doth not. 7 Eliz. 
Dyer 238. b. 9 Rep. 38: 10 E.q1- 39 H. 6-54 The Officer 
is chargeable for his Deputy, and not the Deputy himſclf : 
And it it be {o, if this Grant ſhould be goods here ſhould be a 
Miſdemeanor in the Office, and none thould be puniſhed for 
it 3 which ſhou!d be inconvenient : tor the D.puty cannot 
be charged, nor the Othcer in our Caſe, becauſe he isan 
Iofant, and therefore the Grant is not good. The 3. Quelt. 
Whether this ſubſequent At ot :he Intant coming of tull age, 
before the falling of theOlkce 11/0 pofl.thon, hath made the 
Grant good. 4 h6ld, thact nat, upon the common Rule 
Dnod initio nox valet,&c.50 15 the Bilhop 01 Saligburies Caſe, 
Sir George Reignalls Caſe, and 27 H. 6. 10 The 4- Quettion, 
Wherher «his Grant in Revertion coa man of tull age, be 
good at the Common Law ? aud I hold it is not 3 becaule it is 
a judicial Othce, which is not grantable in Revertion : with 
whiici1 agrees 12 Rep. Auditor Cyrles Caſe. The 5 Queſtion, 
Whether it be within the Statute of x Eliz. And I hold it rs 
not, becauſe that mult take cM trom the rime of the grant- 
G ing 
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ccllary Grant, becauſe itvis not within the exception of the 
Statute, Er exceptio firmat Regulam. It was objected, That: 
Uſage makes theſe Grants goed. I conceive the contrary, WW 
That Uſage is not a Rule to meaſure a thing, whether it be, # 
convement or not, Aud a grant may be good, which is not 
uſed. And the Courts of Juſtice ought to judge -what is con+ | 
venient or-necc[ury, and what not. So in-Litt. and the Com- | 
mentaries, Say and Smiths cale. Beſlides,it is not Neccſſary,for | 


" he ſauds but "tor a Cypher, and doth nothing, and therefore WF | 


not Necefiaty. Bclides, it is inconvenient,and takes from the 
Succellor boyorem muwnifi centie, for by the ſame reaſon that he 
may- gxant onc, he may, grant all the Ofhces- in Reverſi 
ſo as his Succeſſors ſhall not have one to grantz and b 
means (hall take away a flower of the Bilhoprick. 10.Rep. 
61+ a- The Opinion of Poapham Chict Juttice ; An Ofhice is not 
Grantab!e in Revesliog by the Bilkop. But the Court was 
clcar of Opimon, without Argument tor the Plaintiff, That 
the Grant is good, Crooke he denied that ſuch an Office is 
not grantable in Fee, and inſtanced in the Ulhers Office and 
Chamberlains of the Exchequer, which are Judicial Offi- 
ces, and yet granted in Fee ; And it was denied that this is an 
Office*of Judicature, but Miniſterial only.' To that which- 
was objeRed, That the Action doth not lie againtt an Infant; 
It was anſwered, That aa Action upon the caſe doth lie a» 
gainſtap Infant Exccutor 3-an Action upon the Caſe will lic 
againti-an Iofant for. a Nufance, or for words, by the com- 
mon Laws. And in our Cafe he ſhall forkrit his Othee. An 
Ivfant may be Executor, in which. greater confidence and 
truſt is repoſedz and in our.Caſc the Grant to an Intant is not 
void- ab initio,. but voidable only upon contingent 3 And I 
conceive, that it the ulage will warrant it, That he may grant 
all the Othces in Revtrhion ; and upon that diftcrence depends 
the Opinion of Popbam, in the 10 Rep. tor there it doth not 
appear, that the Cuſtom was to grant in Reverſion ': And 
therefore it was not good. Barckley : The King may grant in/ 
Reyerlion without any Cutjom. 9g Elizs Savages Caſe, And 
thcre 
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t here is no queſtion, but that Cuſtom may make an Office 
grantable in Reverſion,in the cafe of a common perſon. 1 H.7. 


Crofts caſe. Allo the cafe of the Uſher of the Exchequer gran- - 


ted in Fee. And there is no queſtion, but a Judicial Office 
may be granted to one and his Heirs. And the Office of War- 
den of the Fleet, which is an Office of great truſt, is granted 
in Fee. And as ſuch Offces may deſcend to an Infant ;, ſoa 
Feme covert may have ſuch an Office, for ſhe may have a hu 
band who may execute it 3 and ſoan lnfant may have avtle- 
puty. 7 H. 6. There is a difference amongſt Infantsin Infant, 
before the Statute of 10 Eliz. might have been Preſented to 
a Benetice, and he was Parlon de fatto, So a meer Lay-man ; 
but the ſame ought to be undertiood of an Infant, who was of 


age of diſcretion. A Preb:ndary was granted to Prideaux, at .- 
the age of 3 years,and was adjudged goid, becauſe he was not - 
a ? 


of age of diſcretion 5 but if heh en, it had been good. 
Aiid I conceive, that it is neceflary and convenient that it 
ſhould be granted in Reverfion, for by that means the Office 
would never be vacant, and ſhould be always provided of 
thoſe who were ſufficient to execate it. So in our Caſe the 
Infant may' be inftruckcd before he come of full age: And 
farchcr, as an Infant when he is Preſented, is to be allowed or 
diſallowed by the Ordinary 3 fo the Deputy is by the Court, 
The Statute of x E}. makes againſt you 3 for although it be 
not withig it, yet it may be good at the common Law, like 
the concurrent Leaſe, which is good at the common Law, and 
not within the Statute of x Eliz. The reſt of the Jaltices did 
all agree with Barckſey. And Juſtice Foner ſaid, that Scams 
blers Caſe, cited by my Lord Coke in Inftitates 3+ b. was ad- 
judged contrary, That an Infant was capable of a Stewardihip 
in Reverſion z and he ſajd that it was adjudged in the Exche- 
quer, that an Ignorant man was capable of an Office ia Re> 
vcrlionz which doth not diftcr from our Caſe. 
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Sir John Saint- Johns Caſe, 


a6 4k * 69+ { jo Lady Cromwell was pcfſcſſed of divers Leaſes,and" 


conveyed them in trult , and afterwards married 
with the ſaid Sir Fob Saint-Fobn 3 and afterwards the res 
ceived the mony which came of the truſt, and with-part of it 
ught Jewels, and part ſhe left in Mony,and died. And 
it Fobn $aint-Fobn took Letters of Adminiſtration of the 
goods of the W ite ; And the Eccleliaftical Court would make 
him accomptable for the Jewels, and for the Mony 3 and to 
put them into an Inventory. And the Opinion of the Court 
was, That he ſhould not put them into the Inventory,becauſe 


M- the property is abſolutely in the husband,&-he hath them not 


as Adminiſtrator 3 but things in aCtion he ſhall have as Admr- 


{ nifirator, and ſhall be accomptable for them : and in that 


ale 
a Prohibition was granted asto the Mony. It was hm a= 
gain this Term, That the Lady $ aint- Fohn did receive part of 
the Mony, put it out; and'took Bonds for it in the names of 
others, to nef aſe z and the Spiritual Court would- have him 
accompt for that, and thereupon a Prohibition was prayed 
but the Court would not grant it. And there Barckley difft- 
red in Opinion, and fo did the Court, ſome being tor it, and 
ſome againſt it. The reaſon given wherefore the Prohibition 
ſhould not be granted, was, becauſe the Mony regeived upon 
the truſt, is in Law, the Monies of the Tralſtces, and the wife 
hath no remedy for it; but in Court of Equity zand therefore 
that the husband ſhould have it as Adminittrator. The reaſon 
urged wherefore the Prohibition ſhould be granted, was, be- 
cauſe here the truſt was executed, when the wite had recet- 
ved the Mony, and by the Receipt the husband had gained 
pxoperty therein as husband , and therefore ſhould*not be ac- 
comptable for it. Farther, here the Ecclefiattical Court ſhould. 
determine the truſt, of which they have no Juriſdiction, for. 
they have not a Court of Equity. And the Court ruled, That 
the Counſel ſhould move in Chancery for a Prohibition, tor 
in Equity the mony did belong to the. wife. And here it was 
agreed, 
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agreed, That it the Truttees conſent that the wife (hall receive £ Gin tlÞ _ 
the mony, as in our Caſe the contrary doth not appear, that* © ** * 
there the husband night gaia a property as husband 3 but 
becauſe the Court conceived ,. that the Eccletiattical Court 
had not Jariſdicon, a Prohivition was granted. And here it 
was agreed, That if a woman do convey a Lale in truſt, for 
her-uſe,and afterwards maryicth, that in ſuch cafe, ivlies not | 
in the power of the husband to diſpole of it and it the wie } 4,7 45774 
die, the husband ſhall not have ir, but the Ex<:cutor of 
wifez and ſoit was ſaid, it was reſolved in Chancery. | 


| 70. Barckley and Crooke, there being no other Juſtice at 
that time in Court, ſaid, That upon a Petition to the Archbi- : r 
ſhop, or any other Eccleſiaſtical Court, no Prohibition lieth; * 
But there ought to be a Suit in the Ecclefialtical court. And 
by them, a Libel may be in the Eccleſiaſtical court, for not 
repairing a way that leadeth to Church, but not for repairing 
| of a high-way : and upon ſuggeſtion that the Libel was for 
| repairing a high-way, a Prohibition was granted? 


71+ Many Indictments were exhibited ſeverally,againſt - 
veral men, becauſe each by himſclf, ſuffered his door to be 
unrepaired, and it was ſhewed.in the Indictments, that every 
one of them ought 'to repair : And thereupon it was moved, 
that they might be quaſhed 3 but the Court would not quaſh 
them without certificate, that the partics had repaircd thetr 
doors 3 but it was granted, that Proceſs ſhould be tiayed, up- 
on motion of Counſel that reparation ſhould be immediately 
done. But at. the ſame time, many Indi&ments, for not re- 
pairing of the high-way,which the Pariſhionexs ought co-have 
repaired, according as it was tound by- Verdict , the ſame 
Term were quathed for the ſame defect : But jn truth,there 
was another tault in the Indictment, tor that it was joynt one 
only, whereas there ought to have been f(everal Iadictments 3 
but.they, werequalhed for the tilt detee. X '* 
| : Jn. 
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P* :.. - 72. A Replevinwas brought in. an Inferiour Court, and 
23 3 *»>* *no' Pledges: de retorno babendo, were taken by the Sheriff, 
according to the Statute oi Weſt.2.c.2. Atter the Plaint was 
removed into this Couirt-by a Keeordari, and aiter. Verdict it 
iven, it was moved in arreft of Judgment, want ot Pledges 3 
| tor theſe reaſons, becauſe the Pledges de retorno habendo, arc 
' given by that Statute,as 2 Hb. x5. ':and 9 H. 6. 42. b, And WM. (4 
mel" \7\. "i Statute ſaith, That Plcdges ſhall be taken by the Sheriff, n= 


refore no other can take them, notwithflanding that G 
Pledges might be found here in Court. And 3 H. 6. 3- and WW of 
'F. N. B. 72.4. lay, That where Pledges are found, that they = 
ſhall remain, notwithſtanding the removal of the Plaint by o 
*Recordgari : and the reaſon is, becauſe the: Sheriff is a tpecial h 
Officer, choſen to that purpoſe by the Statute, and therefore 

no Other can take them. Beſides, there would bea failer of 
Juſtice, it the Court ſhould put 4n Pledges, tor then there at 
might be noremedy againſt the Sheriff, tor that he tound no t 
Pledges, and no remedy againſt the Pledges, becauſe they are' W tl 
not toynd according to the Statute, and to a failcr of Juſtice 3 4 
and by thatencans the Sheriff ſhould fruftrate and: avoid the Ci 
Statute; for no Pledges ſhould ever be tound,and fo he ſhould tl 
take advantage of his own lacbes and wrong. Farther, it was 'ſW 4 
objected, that theſe proceedings are the judicial at of the v 
Court, and therefore: the Conrc will not .alter or diminiſh F 
them. L, Entries1-:and 3. H. 6- And farther, it was ſaid, ( 
That the caſes of Toung and Tong, and Dr. Huſſies calc, ad- r 
judged in this Court, That Pledges may be found at any time t 
before, Judgment were, in Action upon the Caſe, and not c 
m Replevine, as our caſe is, for which there is ſpecial Provi- 
fion made by the Statute. But it was anſwered,and agreed by , 
the whole Court, that Pledges may be found by. this Court : 
for the Pledges.given' by the Statute of Wrft. 2. are only to 
givg. remedy againft the Sherifts and if the Sheriff do not 
his duty, but ſurceafeth, we may as at the Common Law put 

> in Pledges, and yct notwithttanding remedy may be againſt 

T” the Sheriff upon the Statmte tor his neglect. And tarther it 

þ | was agreed, That Pludges may be tound at any.cime betore 

| Judgment, 


| 
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udgmcnt,, as in Towng and Towngs Caſe, and Dr. Haſſies Caſe __ 
N "0 ad judged : And Judgment' was afhraed. 


73. There can be no ſecond Execution granted oat, before 
that the tirſt be returned, 


© 74, Two Joyntenants of a Rectory agree with fome of 


+ their Pariſhioners, that they ſhall pay ſo miuch for Tithes tand- 


not withſtanding, one of th.m fucth for Tithes in the Eccle- 
fiaſtical court 3 and a Prohibi:ion was prayed, becauſe that one 
of them cannot ſue without the others andthe Court would 
not grant it: and their reaſon'was, becauſe although that one 
of thern:cannot {.c without "the other by-our Law.z yet per- 
haps, the ſpinttual Court-will pertnit it, 


5. Husband and Wife brought a Writ of conſpiracie, 
ad it was aCjudged that it would not lie. And Jones Cited 
this calz, That Hu band and 'Wite brought an Action upon 
the Cale againſt another tor words, viz, That the Husband 
and' Wife had bewicched ariother z aud 1t was not good, be- 
cauſe that the wite cannot joyn for Contpirazic made againſt 
the husband, nor tor treſpals ot Batctcry, as tne Book is, 9 E. 
4+ But Juſtice Crook was ot Opinion, That the Confpiracie 
would well lic, becauſe that th: Inditmcnt was matter'of 
Record, #nd therefore not mc<rly Pc<rſona} : but-the” whole 
Court was againlt him : and Jſtice Barckey took the difft- 
rence, where they (ile for Pcrivna! wrong done to th m; 
there they thall not joyn 3 but where they have a yoynt Incter»+ 
eſt;as1n caſe of a Q were impedit, there they (hall joyn« 


Thurſton againſt Ummons in Error to Re- 
verſe a judgment in Briltow, 
76-T Hhefton brought an Action upon thaCaſe againit'm- 
mong, & deciared, That the Detendani brovght anAti- 
on againit him, at-the Suit-of Hwll,& withoathis privicy:* And 
; 34208 | |  there-+ 


| 
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thereupon did arxeſt and impriſon the Plaintiff,” by reaſon 
-whercof all his Creditors came upon him, and thereby that 
he had laſt his Credit, &c. And a Verdidq was tound for the 
Plaintiff , and thereupon Error brought's and two Errors 
were alledgcd. 1. That the Action will not lie, becauſe in 
truth chere was a juſt Debt due to.Hallin whule name he (u- 
ed. 2. Becauſe it i5 not ſhewed,-.that the cauſts of Adtions, 
which the other Creditors had againſt» him, did ariſc within 
the Juriſdiction of the Court of Briſtow. And notwithſtanding 
the tirlt Error alledged, Jadgment was athrmecd by the whole 
Court upon this dulkerence 3 where Hull himſelf fueth or 
commcnceth Suit againſt the Plaintiff , there althoygh by 
that Suit he draw all the Creditors-uppn the back of him,and 
ſo perhaps undo him,yet becauſe it was a lawful at,no Action 
upon the Caſe-licth. againſt him : But where one commenceth 
Sait againk another,ia thername of another, and without his 
privity, that is Maintenange, which is a tortious A, and 
theretorean Actiop will lie.; ſo in the principal cale. As to the. 
ſecond.Ertor alledged, the Court differed in-Qpinion. Bark 
ley : That the damages were ill aſfefled, becauſe they were gj- 
ven a{wel for the Actions brought-by the other Creditors. But 
Juſtice Bramfton contra , That the damages were well afle(- 
{cd, becauſe that the Actions brought by the Creditors were 
added for aggravation only, and the cauſe of the Action was 
the Arrcit and Impiiſoonment, like the caſe where a man 
ſpeaks words which arc in.part aGiionable, and others only 
Put in for aggravation, and damages is afſeiſed tor the whole, 
It is good. There was a third Error afligned, That the Venj- 
re facias was, de Warda omnium S8anttorum de Briftow, with- 
gut ſhewing in what Farith. ; 


Childe againft Greenhil. 


7.7» (Os broyghe Treſpals againſt, Greenhill for Fiſhing 

in ſeperali piſcaria of the Flaintift, and declared that 
the Detcndaut piſces .zpſius cepit, &c. And Verdict found for 
the Plaintif, And it was moved by Saint-Fobn in Arrcfi of 


Judge- 
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Judgement, becauſe the Plaintiff declared of ceking of piſces 
ſos, whereas the Plaintiff, they being fere nature , hath not 
property in them. Regifter 94, 95 and F. N.B. and Book En- 
tries. 666+ No count, that the Defendaut cepit piſces” zpſmme, 
but ad valentiam, &c. without ipfius. So Fines Caſe in Dyer. 
7 H.6. 36. 10 H. 7:6. 12 H.8.10. by Brudnell. 13 E. 4 24 
7 Rep.caſe of Swannes. And the Book of 22 H.6. 59. 15 over- 
raled by the caſe of Swannes. 34 H.6. 24. And the fame is 
matter of ſifbltance, and theretore not helped after Verdict. 
An Action of Trover and Converſion againſt husband and 
wife quia converterunt, is not good, and it is not helped after 
Verdi, becauſe it is matter of ſubſtance. Rolls for the Deten- 
dant 3 1 agree, that Jepores ſos , or piſces ſuos, without any 
more, is not good. But where he brings an Action of Trecf- 
paſs for taking them in his Soil, there it is good, becauſe it is 
within his Soil. So in our caſc, for taking piſces ſor in his ſe- 
veral Piſcary : and with this difference agree 22 H.6-59-43 E. 
3-24+ {0 Regiſt. 93, & 10e. 23 H.6.tit. Trefþ.59. & 14 H.8. , 
1+ and the Book of 43 E. 3. ſaith, That in Trefſpals,the Writ 

{hall not ſay, Daman ſwam, if he do not ay, that it was ta» 

ken in his Park or Warren, or faith damtem domitem.or as the 

Book is in 22 H. 6+ in my Soil or Land ; and by Newton, he 

ſhall ſay there damus ſuas. And admit that it was not good, 

yet Thold, that it is helped after Verdict, becauſe it is not 

matter of Subliance z for whether they be piſces ſuos os not, 

the Plaintiff ſhall recover damages. Juitice Barckly : It is 

true, that in a general ſenſe they cannot be ſaid piſces ipſins, 

but in a particular {enſe they may 3 and a man may have a (pcs 

cial or qualified property in-thifigs which arc fere nature, 

three way$ ratione infirmitatis, ratione loci, & ratione privile« 

git : and in our caſe the Plaintiff hath them by reaſon of Pri- 

viledge. And it was agreed by the whole Court, That Judg- 

ment ſhould be aftirmed, upon the very difference taken by - 

Rolls,that where a man brings Treſpa(s for taking piſces ſuss, 

or lepores ſus, &c. and the like, that the Action will not lies 

Bue if he bring Treſpaſs for fiſhing in his ſeveral Piſcary, as 

in our Caſc, or tor breaking, of his Cloſe, and takiog /epores 

ſues, Ec, there it will lic. H Pitficld 
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Pirfteld 2g4inſt Pearce. 


78.] N an Ejefione firme, the Caſe was thus: Thomas Pearce 

I the Father, was ſciſed' of Lands in Fee, and by Deed, 
in conſideration of Marriage, did.give and grant this Land to 
Fobn Pearce, 'the now Defendant, his ſecond Son, and to his 
Heirs aftcr his death, and no Livery was made : Thomas - 
Pearce dicd, the E!deſt Son-entred, and made a Leaſe to the 
Plaintiff, who entrcd,and upon Eje&ment by the Defendant, 
brovght an Ejedione firme.Twiſden: The only queſtion is,whe+ 
ther any eſtate paſſeth to the Son by the Deedzand- it was ſaid, 
there did, and that by way of Covenant. And it was agreed, 
That in this Caſe if Livery had been made it had been void, 
becauſe that a Frechold cannot begin at a day to come. But I 
may Covenant to ſtand feiſed to the ufe of my Son after 
my death. Soa man may ſurrender a Copyhold, to take ef- 
fect aſter a day to come. Com. 301» So a man may bargain 
and ſell at a day to come. 1 Mar. Dyer. 96. Chudleighs Caſe. 
129. 20 H.6-10. A ule is but a truſt betwixt the parties,and 
7 Rep. 400. There need not expreſs words of Covenant, to 
ftand ſciſed to an uſe, 25 Eliz. Blithman and Blithmanx:s caſe, 
$ Rep. 94. Beſides, theſe words deds & concefft, are general 
words, and therefore may comprehend Covenant : and words 
ſhall be conſtrued, that the Deed may ftand , if it may be. 
$ A. 34-7 E- 3- 9. Butlagree, that if the intent app:areth 
that it ſhall paſs by tranſmutation of poſſeſſion, that there it 
ſhall be ſo taken 3 but here his intent doth not appear to be 
ſo, for if there ſhould be Livery, then the (on ſhould take 
nothing, for the reaſon before given, which is againſt his mea- 
ning- Mich. 21 Fac. Rot. 2220. Buckley and Simons Caſe. 
Dyer 202. Vinions caſe. The caſes cited before, arc in the tu- 
ture tenſe, but the words are here, 'Tgive, &c. 36 Eliz. Cal- 
lard and Callards Caſe, Stand forth Exftace,reſerving an eſtate 
to my (elf and my wife, I do give thee my Land : and the 
better Opinion was, That in that caſe it did amount toa Li- 
very, being upon the Land, for his intent is apparent» Mich. 
41 & 


4 


Mich. Term, 15 CAROLI. 


Cee i ewes 


J2 


41 & 42 Eliz.Trelfe and Popwells Caſe, adjudged in ſuch caſe, 
That an uſe ſhall be raiſed : For which it was concluded, that 
in this caſe there is a good eſtate raiſed to Fob Pearce hy 
way of Covenant. Rols ; I conceive, that no cliate is raiſed 
* to Fobn Pearce by this conveyance. It was objected, That it 
ſhall inure by way of Covcnant, to raiſe an ul. Iagree,that 
if the meaning of the party may appcar that he intended 
to paſs his eltate by way of railiag ot an uſe, otherwiſe not. 
And here is no fuch appearance. Foxes Caſe in 8 Rep. is a 
ſixonger caſe z and here 1t doth not appcar that he meant to 
paſs 1t by way of uſe, But by tie word [| give ] he intended 
tranſmutation ot pollcflion. 8 Rep. Bedells cale, Mich. 18. 
Car. Rot. 2220. 18 the Common Plcas it was adjudged, That 
a gift ofa Remainder after the death of the grantor was voidz 
wherefore he concluded for the Plaintiff, and fo Judgment 
was given by the whole Court. And Juſtice Foxes faid, When 
a man makes a doubtful Conveyance, i ſhall be intended a 
Conveyance at the Common Law. And it ſhall not be inten- 
ded that the Father would make him Tenant for lite only 
puniſhable of walt. 
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Mich. 15* Car in the Kings Bench. 


79. I T was moved for a Prohibition to the Counſel of the 
Marches,and the' Caſe was (uch: A man ſeiſed of Lands 

in Fee, made a Feoffment to the ufe of himſelt for 

life, the remainder 1n tail to F.S. He inthe remainder Levied 
a Fine, And the Counſel of the Marches,upon a ſurmile, That 
the Tenant for life died ſeiſed,according to their Inliructions, 
would fettle the pofſeſiion ypon the heir of Tenant tor life, a+ 
gainft the Conuſee, For their Inſtructions were:made, That 
where a man had the poſſcflion by the ſpace of three years,that 
the ſame ſhould be ſettled upon him, until trial at Law were 
had.But the whole Court was againſt it,becauſe it doth appear 
that he had but aa cliate for life, and ſo the poſſeſſion apper- 
H 3 tained 
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tained to him in the remainder. And hete it was faid by Ju» 
ſtice Barckley, that their hs hath been, That the pofleſ- 


fion of Tenant for life ſhowld be the poſſeſſion. of him in the 
Remainder, as to this pu . Note that the Principal caſe 


here was (although the Caſd{kefore put was alſo agreed for 


Law) thus : Tenant in Tail levied a Fine, to the ufe of kim- 
ſclf for Life, the remainder in Fee to F. S. and died :; In that: 
Caſe the Council in the Marches would ſettle the poſlclſton 
upon the heir of Tenant in tail, againſt the Purchaſer, who 
held in by the Fine which had bar'd the cliate tail, by which 
the Ifſue claimed 3 and the whole Court was againtt it, for 
which cauſe a Prohibition was granted. 


80. Habeas corpora was dir;&ed to the Porter of Ludlow, 
to bring the bodies of Fobn Shielde and William Shielde into 
the Kings Bench 3 the caſe ſhortly ( as appears upon the re- 
torn ) was this. Poxell the Father brought a Bill, in the na- 
ture of an Information, againſt the ſaid Fob and William 
Shield; before the Council of the Marches in I/ales, for an 
unlawful Practice, Combination, and Procurement of a clan» 
deſiine Marriage in the night, betwixt Mary Shield a Maid- 
(crvant, and the Son of Powell, who was a Gentleman of 
good credit and worth, the Parſon alſo being Drunk, as he 
himſelf ſware, and the fame alſo being without Bancs or Li- 
cence z for which offence they were {everally Fined to the 
King, and an hundred Marks damages given to the Plaintiff, 
and farther ordered by the Council, that they ſhould be impri- 
{oned till they paid their ſeveral fines to the King, and da- 
mages to the Party, and found Surcties to be bound in Re- 
cogniſance. for their good behaviour, for one year, and till 
they knew the farther Order of the Council : and theſe were 
the caules which were retorned. And upon this retorn, Glynn, 
who was of-Counſel with the Priſoners, moved many things z 
and many of them,as was conceived by the Court, altogether 
impertment. But the ObjeGions which were pertinent were 
theſe. Firti, That the Councel of the Marches, as this _ is, 
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have no Juriſdiction, beciuſe the clandeſtine Marriage is a 
thing meetly Spiritual, and therefore not within their In- 
ſiraRions. The ſecond was, That they have excecded th:ir 
Inſtructions, in that they have given damages to the party 
above hfty pounds. For by their Inftructions,they ought not 
to hold Plea where the Principal or Damages exceed tilty 
pounds.But as to the firit,he fa1d,there may be this Objection, 
That they did not puniſh them tor the clandclitac Marriage, 
which in truth is a thing meerly Spiritua}, but tor the unlaw- 
ful Practiſe and Combination, and for the exccution of it ; 
To which he anſwered, That they have not Juriſdiction of 
the Principal, and therefore not ot the Accefory : { hire vote 
that it was afterwards faid by Bramfon Chiet Juttice, T!.2; 
the unlawful Practiſe and Combination was the Principa:, 
and the clandeſtine Marriage but the Acceſſoryzwhich was not 
contradicted by any. ) Farther,it was obje&ted by Glynn, That 
they were Impriloned for the datnages ot the Plaintiff, aud if 
doth not appear, whether it was at the Piaycr of the Party, 
as he ought by the Law. Bankes, the Kings Atturny-General, 
contrary. And as to the firſt, Their Inltructions give them 
| power to hold Plea of unlawful Practifes and Ailtmblics ; 
And this is an unlawtul PraQiſc and Affembly, and therefore 
within their Inſtructions :; And” although that Herefie, and 
clandeſtine Marriage, and fuch offences, per ſe are not within 
their Inſtructions, yet being clad with ſuch unlawful circum- 
ſtances and practiſes, they are puniſhable by them. As to the 
ſecond he faid, The Infiruction which reftraineth them that 
they do not hold Plea above fifty pounds, is only in civil 
ARions, at the ſeveral ſuit of the party : But there is another 
Inſiruction, which gives them power, where the cauſe is cri- 
minal, to aſſeſs damages according to the quality of the O.- 
fence, and at their dilcretions. As to the third Obje&ion,he 
faid, That the Retorn , being that they were in execution tor 
the damages, it ought to be meant at the Prayer of the Party; 
otherwile it could not be. For which cauſcs he prayel th. 
| the Priſoners might be remanded. And the whole Court 
(Crooke being abſent) were clear upon this Retorn ; That they 
| ne TW thoutd 
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OL ſhould be remanded z becauſe it appeareth that their Fines to 
2 the King were not payed : And therefore, although that the 
pj other matters had becn adjudged for them, yet th: y ought to 

be remanded for that one. And as to the Objections which 

were made, the Court agreed with Mr. Atturncy, except wm 
the point of Damages,and for the ſan. reaſons given by him, 

But as to the point of the Damages, whethcr they have gone 

beyond their Inſtructions, and fo exceeded their power 10 gt 3 

ving above fifty pounds damages or not 3 It fecmed to the ſus 

Court they had 3 ard as it ſecmed to them , it the Retorn 

had been, That the Kings Fines were paid,it would hav. been 

hard to maintain that the aſſcfling above htty pounds damas 
ges, was not out of their Inſtructions : but becauſe the Kings 

Fines were not paid, they were Remanded, without reſpect 

had thereunto 3 for the reaſons given betore, 


$1. It was ſaid by the Court, That when Judgment is gi 
ven in this Court againſt another, and Exccution upon it,anc 
the Sheriff levieth the mony z the Lord Keeper cannot or- 


der that the mony ſhall ſtay in the Sheriffs hands, or order : 
that the Plaintiff ſhall not call for it : for notwithſtanding ;, 
ſuch Order he may call for it. And it was farther ſaid by the _ 
Court, That an Attachment ſhall not be granted againſt the 1 
High Sheriff for the contempt of his Baylifts. And a WritÞ , x; 
of Error is a Superſedeas to an Execution 3 but then there ic ;x 
ought to be notice given to the Sheriff ; otherwiſe, it he not- 
withſtanding ſerve the Execution, he ſhall not run in con- & 
tempt, for which an Attachment ſhall be granted. que 
que 


$2. Serjeant Callis came into Court,and moved this caſe; 
Chapman againtt Chapman, in Treſpaſs done in Lands within 
the Dutcby of Corawal, which were Borough-Engliſh, where g,, 
the cuſtome was, that if there were an cltate in Fee in thoſe 
Lands, that they ſhould go to the younger Son, according 
tthe cuſtome 3 bat if in Tail, th c ſhould deſcend to the 
Heir 


Mich. Term, 15*CAROLE. 
Heir at Common Law : And it was moved by him that che 
"8 cuſtom was not good, becauſe it cannot be at one time cu- 
vi ſtomary, and go according to the cultom, and at another o 
cy guildable. And the whole Court (Crooke only being abſent) "Y 
n were againſt him, that che caſtom was good- s 4 
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a Hicks againſt Webbe. 
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if $3. I Treſpaſs for a way, the Defendant did juftifie, and 

- ſaid,that he had a way not only zre, equitare & averia c 
k ſua fugarezbut allo carrucis & carrer agiis carriare. The Plain- E 
. tiff traverſed it abſque boc, that he had 4 way. not only ire, 


equitare,&c. in the words aforeſaid: and thereupon they were 
at ifſuc, and found for the Plaintiff, Glynn moved 1n arrelt 
of Judgment, that the Ifſue was ill joyned,b:zeauſe it was not 
a direct athrmative, but by inducement only. And the whole 
Court was againſt him. And Juſtice Foxes (aid, That it I (ay, 
that not only Mr. Glynn hath becn at ſuch a place, but alfb 
Mr. Zones, without doubt it is a good affrmative,that both 
have been there. But they all agreed, that the pleading was 
more elegant than formal. 


84+ In the Caſe betwixt Brooke and Boothe : Juſtice Barck: 
ley (aid, that it is a Rule, That it there be two things alledg- 
ed, and one of necellity ought to be alledged,and he relies on- 
only upon the other, it is no double Plca : As it a man plead 
a Feoffment with Warranty,and relieth upon the Warranty, 
it 19 not double. 


85. Juſtice Barckley (aid, That the Court of the Exche- 
quer, they may make a Leaſe tor three Lives, by the Exc.- 
quer-Seal, 


Clarke againſt Spurden. 


86. Na Writ of Error to reverſe a Judgment given in 
the Court of Common Pleas , the cale was any 
thus : 
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thus : 4. wife of F.S$. inteſtate,promiſeth to B-to whom Ad 
niſtration was committed , that if he ſhall relinquiſh the 
minittration at the requeſt of C. and ſuffer 4. to Admini 
licr, that 4. will diſcharge B. of two-Bonds. In Aſfumpfe 
brought by B. in the common Pleas, he alledged that he did 
renounce Adminiſtration, and (uffercd A. to Adminilter, ane 
that A. had not diſcharged him of the two Bonds, And i 
was found for the Plaintiff, And thereupon Error 
brought, becaule B. doth not (hew, that hedid renounce the 
Adminiltration at the requeſt ot C. And Rolls tor the Plair 
cif, in the writ of Error, did aflign theſame for Error. ] 
ſice Barckley (all the other Juſtices being abſent ) held that 
was Error 3 for conſideration is a thing meritorious, and al 
ought to be performed, as well the requeſt on the part of 
as the permiſſion of the part of B.which ought to be ſhewed! 
For perhaps B. was compelled to relinquith it in the Eccle 
fiaſtical Court, as it might bez for of right the wite ought 
to Adminiſter. And thercfore it ought tohave been aver 
red, that it was at the.requeſt of C. And therefore, it it had 
been that he ſhould renounce at the charge of C. it ought tc 
be averred, that it was at the charge of -C. And it was ac 
journed. 

+ $7, A man Libelled in the Spiritual Court, for Tithes for 
barren cattle : and it was moved for a Prohibition upor 
this ſuggeſtion , viz+ That he had net other cattle thanthoſe 
which he bred for the Plough and Palezand thereupon Bayc 
Icy being alone there, granted a Prohibition. And the fame 
Farſon allo Libelled for Tithes of Conies 3 and for that alc 
he granted a Prohibition, for they are not Titheable, if nc 
by cuſtome : And here Barckley (aid, That if Land be Tir 
able, and the Tenant doth not plough 1t,and manure it ; yet 
the Parſon may fue for Tithes in the Eccleſiaſtical Court, 


North againſt Muſgrave. 


_— Debt uponthe Statute of 1 & 2 Phil. & May. c. 1% 
the words of which Statute are, That no man ſhall tak 


fn 
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TP, fo ny: gr; Tr Sits; == on pain of furs) py = 
27H ve pounds, to be paid tothe party grieved, And'the;, ge 
Comb þ Fa that his Cactle were diltreyned and impoun-' 
ded, and that the Dcfendant took of him ten pence for the 
poundage : And thereupon the Plaintiff brought an Action 
for the penalty of five pounds, 2nd found for the Plaintiff, 
And the Judgment was, That he ſhould recover the five 
pounds, and damages , wltrs & preter the mony taken” for- 
the poundage. And thereupon a Writ of Error was brought, 
and three things aſſigned for Error. Firſt, becauſe the Acti- 
on was brought for the penalty of five pounds only, and not 
for the fix pence which was taken above the allowance of _ o 
the Statute, which ought not to be divided. Which was 
anſwered by Jultice Barckley ( all the other Jiſtices beingab- 
ſent ) That notwithſtanding it is good 3 for true it is, that he 
cannot bring his Aion for tifty ſhillings, part of the penal» 
ty, becapſe it is entire 3 but here are two leveral penalties, 
and he may divide and disjoyn them if he will, or he may 
wave the {ix pence. For quilibet poteſt renunciare, jur% pro ſe * 
1itroduftto. The ſecond was, That he doth not demand thar. 
which is #ltra & preter the four pence given by the Statute ; 
and yet the Judgment is given for that, whici isnot good. 
To which Juſtice Barckſey ſaid, That the Judgment was good, 
For no judgment is given for that which'is »[tra & preter the + 
fout pence, but only for the feur pounds, becaufe'he dothinot 
demand it. And we cannot judge the Judgment to be'erro- 
neous by Implication. The third Objection was , That 
Colts and Damages are given, -which ought not to be upon a 
penal Law. For he ought not to have more than the Sta» 
tute giveth 3 and therctore upon the Statute of Perjury, nv 
Coſts are given”: ſo upon the Stature of Glowcefter of Walt; 
the Plaintiff ſhall recover no more than the treble-valife. Bae 
Rolls who was on the contrary, faid,: That there are many 
preſidents in the common Pleas, that Damages have been 
giver upon this Statute. But rs x and Fones, who af- 
12 texwards came; and icemed to wc nh Jultice Barekgey i Hr 
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the" whole, was againſt it, That no Damager ought to be” 

wen 3 and defircd that the Preſidents might be viewed. But. 
c Rolls offered this difference : Where the penalty given, 
by the Statute is certain, as here, upon which he may bring 
Debt, there he ſhall recover Damages : but where the pe+ 
is uncertain, as upon the Statute of Glowcefler, for tre- 
ble damages, the Statute which giveth the treble value, and 
the like 3 there, becauſe it is incertain, he ſhall have no more. 
Barckjey'asked Mr. Hoddeſdon, If the Informer ſhould reco- 
+ ver Damages. And he and Keeling Clerk of the Crown, an- 
ſwered, No z but ſaid Damages ſhould be given againit him; 


and it was adjourned. 


$9. Skinner Libelled in the Eccleſiaſtical Court for the 
Fithes of Roots, of a Coppice xooted up. And Porter prayed a 
Prohibition. And it was ſaid by Jones afid Barckley Juſtices, 
no other Juſtice being preſent, That if cauſe were nog thew- 
ed before ſuch a day; that a Prohibition ſhould be awarded, 
becauſe it is adexberedationem, and utter deſtr:Rion of it. 
And the Opinion was, that the Branches ſhould be priviledg- 
ed. And a man ſhall not pay Tithes of Qyarrics of Stone. 
And Barckjey (aid, It had been adjudged, That a man ſhall 
not pay Tithes for Brick and Clay. 


F go A. ſaid toB. Haft thou begn at London to change tbe 
Mony thox ftoleſt from me # And it was Objc&ed, That theſe 
words are not actionable, becauſe they are an Interrogatory 
only, and no direct afhrmative. But by Barckley and Foxes 
(the other Juſtices being abſent) the words are aGionable. 
For the firſt words, Haſt thou been at London, are the words 


of Interrogation z and the ſubſequ:nt words, viz. The mony | 
vhou ſtoleſt from me, is a poſitive affirmation. And Borekley 
ſaid, That it had been oftentimes adjudged , That words of 

Interrogation ſhould be taken for direct affirmation. Fones 
alſo agreed to it 3 and he faid that this Caſe had been adjudg- 
ed, That where a man faid to F.$. I dreamed this night 
that you ſtole an Horſe , That the words arc aRtionable, "Kod 


if theſe and _ thould not be aQtionable, a man p: ; 
might be. and by fuch ſubtile words always avoid an 
10. 4 


91+ 4 (aid of B.that he took away money from him with 
a firong hand,and alledged that he ſpoke thoſe words of him 
innuendo felonics : and for them the Plaintiff brought an Aci- 4 
| on upon the Caſe. And by Barek/ey and Foxes ( none other . TY 
| ing preſent) the Action doth not lie : for he may take mo- 4 
ney from him mane forti, and yet be but a Treſpaſler 3 and 
therefore the Inuxendo is void, for that will not make the - 
words aQtionable, which are not aQionable of themſelves. 


Rez ASL TEC”. 


92 Juſtice Foxes ſaid, that it was a queſtion, Whether a a 
Bar in one, Ejedione firme, were a Bar inanother. And Ju- RY - 
ſtice Barckjey ſaid , that it is adjudged upon this difference, 
. That a Bar in one Ejedione firme, is a Bar in another, for the 

ſame Eje&ment z but not tor another, and new Ejectment : "Mi 
to which Foxes agreed. 


Dickes agcinft Fenne. 


9-JN an Aion upon the Caſe for words 3 the words 
were theſc: the Defendant having communication with 
p ſome of the Cuſtomers of the Plaintiff, who was a Brewer, 
2 faid, That he would give a peck of Malt to his Mare, and ſhe - 
[ ſhould piſs as good Beer as Dickes doth Bxeew. And that he 
F laid RL anat. Porter for the Defendant 3 that 
the words are not aGtionable of themſelves; and becauſe the . 
> Plaintiff hath alledged no ſpecial Damage , as loſs of his 
p Cuſtome, &ec. the ARion will not lie. Rolls ; that the words 
, are aQionable : and he ſaid, that it had been adjudged here, 
; 


That if one fay of a Brewer , That be brews nawghty Beer, 
without more ſaying, theſe words are actionable , without 
any ſpecial damage alledged. But the whole Court was I 
againk him ( Crooke only _—_ ) That the words of them» , 

2 lyes 


” 
af 


alſo. But if he had faid, That be hath no more Law than « 
Monkey, 4hoſe words were aQionable. And it was adjorned, 


Hodges-and Simpſons Caſe, 


94. A Man brought an Aion of Trover and Converſion 
againk husband and wife, of two Garbes, Auglice, 
Sheaves of Corn 3 and (aid that they did convert thoſe ſheaves 
ad uſum ipſorum, viz. of the Husband and Wife. And here 
were two things moved by Hyde: Firlt, that he ſhewed the 
Converhion to be of two Garbes, Anglice, Sheaves of Corn ; 
which plea is naught and incertain. . And Courts ought to 
have certainty 3 but here it is not ſhewed, what Corn it 
was. And the Anglice is void, and therefore no more than 
Trover and Converſion of fo many Sheaves,which is altoge- 
ther incertain 3. and therefore not good. The other thing 
is, That, the Plaintiff ſayth , that the converſion was ad uſam 
ipſorum, which cannot be, for the wite hath no property du- 
ring the lite of the husband 3 and therefore cannot be ad ſim 
ipſorum. And he cited two Judgmints in the point, where it 
was adjudged accordingly. And Juſtice Barckey ſaid, that it 
had becn many times ſo adjudged, But Juſtice Fones ſaid,that 
there may be a Converſion by the wife to her uſe, as in this 
cale to bake the Barley into bread, and tocat it her (elf. 
And Bramſton Chief Jultice ſaid, that a wite hath a capacity 
to take to her own uſes for there ought of neceſlicy to be 
property in the wite, befoxe the husband can have. by gift in 
Law : and they delired to (ce Preſidents. And thexctore it 
was adjourned, as to this point.. But by the whole Court, the 
other was not good. 
More 
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More of the Coſe of North and Muly 


95- Mm; for the Plaintif,in the Writ of Error, That 
the Jadgment-was erroneous : Firſtybecauſe the da» . 
mages and cofts were given, where none ought to be given, 
being a penat Law : and therefore no more than the penzlty 
ſhall be recovered. And he remembred the rule taken in Pit- 
fords caſe. 10 Rep. 116. a and he cited divers Prefidents allo 
for it. Cokes Book of Entries 31 & 41. And Pretidents 
upon the Statute of Perjury. 38, 39.* Secondly, becauſe he 
divided the Penalty given by the Starate, which ought not to 
n be, for by ſuch means the offender thould: be doubly vext 
&, for he might ſue him after for the fix pence preter &:- ultrz 
ts that which was taken for the diſtreſs. And he ſaid, it is like 
{3 
Ie 


rave. 
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to the caſe ofan Annuity, which 15 entire and cannot be 
divided. Thirdly, he ſaid”, That the Judgment it felt was 
erroneous, becaule that Judgment. is given tor more than he 


0 demands. For the Judgment is, quod recuperet 5+ li. ultra & 
It preter, that which is above the 4 d. given by the Statute. 
% Rolls contrary, that the Damages and Colts are well given 
bn and the ſame is out of the rule of P;lfords caſe : becauſe that 
F the Action is no new action,but the thiug is a ncw thing, for 
0 which the old Action is given ; And the Damages and Coſts 
[= are here given for the Suit and Delay,and not for the Offence. 
n And he cited alſo Prelidents tor him, viz. The nzw Book of 
t Entries 163, 164+ For the {ccond point, he faid, That they 
It are ſeveral penalties which are giv-n, and therelore he might . 
t bring his Action (cverally tor them, it he would. As to the 
s third point, That Judgment is given for more than the par- 
g .ty declares; it iS not fo, for thzn the Judgment ſhall be 
y ' made. vitious by Implication, which ought not to be. And as to 
c dividing of the penalty and ]udgmzu , the ſame was g od 
1 by the whole Court , for the rcalons before given. Asto 
the giving of Colts, Foxes and Bramſt» Chict Juſtice concei- 
E ved, that they were wcll afſciſcd, upon the pretidents before 


cited ; But Barck/ey doubted thercot, and did concti: ce that 
nog Py 
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no coſts ſhould be given in this caſe, and that upon Pilfords 
caſe 10 Rep. As tothe Preſidents, he (aid, that they did not” 
bind him 3. for perhaps, they paſled *ſub flextio. And after- 
wards it was adjorned. | 


Jobnſon againſt Nyer. 


96. FN an AQtion upon the Caſe for words, the Defendant 

] having ſpeech with the Father of the Plaintiff,aid to 
tim, 1willtske my Oath that your Son ſiole my Hens. For 
which words the Plaintiff brought the Action. But did not 
averthat he was his Son, or that he had but one Son. And 
it was holden by the whole Court (Crooks being abſent) that 
the plea was not good. + 


Leake and Dawes Caſe. 
4 ow brought a Scive facias, in the Chancery, againſt 


Dawes,to avoid a Statute zand the Caſc,as it-was mo- 
ved by Serjeatit Wilde,was ſuch: Hopton acknowledged a Sta- 
tute to Dawes, and afterwards conveyed part of the Land lia- 
ble to the Statute to F. S. who conveyed the ſame to Leake, 
the plaintiff; and afterwards the Conuſor conveyed other 
part of the Land to Dawes,the Defendant, who was. the Co- 
nuſce, by bargain and ſale: the Conuſce extended the Lands 
of Leake, the Purchaſer z who thereupon breught this Scire 
facias, to avoid the Statute, becauſe that the Conuſee had pur- 
chaſed parcel of the Land liable to the Statute, and fo extin- 
guiſhed his Statute. And this caſe came by Mittimws into the 
Kings Bench. And here it was moved by Serjeant W14de, for 
Dawes the Detcndant, in arreſt of Judgment. And taken by 
him for Exception, That the bargain and fale is alledged to 
be made to Dawes, but it 15 not ſhewed, that it was by Deed 
inrolled ; but yet it is pleaded, That Virtmee cujus, viz. of 
Bargain and Safe, the Conuſce was ſeiſed , and doth not 
ſhew that he entted, And here it was ſaid by the Court, There 

are 
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are two points.. Firſt, Whether an Inrolment ſhall be inten- 
ded, wichoat pleading of it ? Secondly, Admitting nor, what 
Eftate the Bargainee hath,as this Caſe 1s ? Asco the tirſt, Juſtice 
Foxes took this difference. Where a man pleads a Bargain 
and ſale to a ſtranger, and where to himſclt. In the firlt calc, 
he need not plead an Inrolment 3 but contrary in the lat- 
tet» Borckley agreed it, and took another difference, betwixe 
a Plea in Bar, and a Count: Ina Count, if a man plcada 
grant ofa Reverſion without attornment, it is good 3 cou- 
frary in Bar: fo in this Caſe. The ſecond queſtion is (admit- 
ting that the Deed ſhall be intended not tobe inrolled with- 
out pleading) What eſtate Dawes the Conuſce hath before 
Entry, the Deed not being inrolled. For it was agreed by the 
whole Court, Thar if he be a diſſciſor, or it he hath but an e- 
fate at will, that- the Statute is (uſpended. And firſt, whe- 
ther he hath an <cttate at will, at the common Law, or not, 
without Entry. Barckley : that he had. But Fones and Bram- 
fton, contrary; and it ſeemed that he had an efiate at will, by 


- the Statute. And put the caſe of feoffment in Buck/ers caſe, 


3+ Rep. Where the Feoffee entreth betore Livery, that be hath 
an cltate at will ; and Barckey agrecd therein wich him, for 
the poſlibility of inrolment. But Foxes conceived that an c- 
fate at will, could not be exccuted by the Statute. And it 


was adjorned. 
Curtiſle ag9inft Aleway. 


98. E ary thus : A woman was dowable gf cer- 
tain Land, within the Juriſdicion of -the Councib 

of the Marches, of which F. $.dicd fciſed. She accepted a 
Rent by pazol of the Heir, out of the ſame Land, in fatis- 
faQion of her Dower. And afterwards theze was a Comp3li- 
tion betwixt them for defalcation of that Rent. Afterwards 
there was an Action brought before the Council of che 
Marches for the Arrerages ot the Rent ; where the queſtioa 
was, Whether the Rent were in (atisfacion other Dowec, or 
not ; and it was moved by Moreton for a Protibition, And 
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it" wid granted bythe Court's becauſe 'thpſame:did; concern” 
Feechold, of which they have not Juriſdition, for by the exe, 
preſs Proviſo of the Statute of 34 H. 8: 'of holding of plex 
of Lands, Tenements; Hereditaments, or Rents.: But becauſe 
that it appeared by the Bill, thatche woman was dead, -{o as 
F the realty was turned into the:perſonalty, viz. into Debt, 
A And therefore it was<onceived by Exers Attorney of the Mar- 
ches, That-although /it was not within | the JuriſdiQion, be» 
fore, yet being now turned into/a perſonal Action, that they 
have Juriſdiction. But Fores and Barckley Juſtices, were of a 
contrary Opinion 3 and Fones (aid, That an Action of Debt 
for Arrerages would not lie before them, becaule it touched 
the realty 3 which was denied by none but Evers Attorny. 


Edwards againft Omellhallum. 


99» l& a Writ. of Error, to reverſe a Judgment given in 
Tjeland, m an EjeTone firme z the Cale was this, as it 

was found by ſpecial verdit : 'A Mortgager made-a Leaſe for * 
years,by Detdindented; and afterwards performed the'Con+ 
dition; and made a Feoftment in Fee 3 the Leflee entred up- 
on the Feoffee, who re-entred 5 and the Leſſee broughe an E- 
jeftione firme. And the only queſtion,as it was moved by Glynn, 
was 3 Whether this Leaſe,which did inure by way of Ekople, 
ſhould binde the Feoffee,or no: and by him it did, and Raw- 
lyns cafe in the 4\Reps 53-. xpreily; and x & 2'Bhil. & Mar. 
Dyer agreeth. And the whole Court ( Crooke only abſent) 
without -any. axgument, wereclear ,' That it ſhould binde 
the Feofſee': forall. who claith under the Eftople, ſhall be 

bound<rhoreby;vidEdriches alk Hig! 11 6 
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100 Serjzant Fermayn came into the Court, and ſhewed 
cauſe why-z Prohibition ſhould not be granted in the caſe of 
Skinrer before's; who Libelled/for Fythes of Coppice rooted 
ip. He #gree#that for timber-trees;abovethe growth of twen- 
ty{rfb Trthts fhould be paid 3' andiſo heſaid was thecommon 
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Law, before the Statute of 45 E. 3. which was but a confir- 
mation of the Common Law. And he ſaid, That as the body 
of the tree is priviledged, ſo are the branches and root alſo ; 
which is a proof,that where thebody is not priviledged, there 
neither ſhall be the root or branches. Andin our Caſe he 
Libels for roots of underwoods, and the undexwood it (elf 
being titheable , therefore the roBts ſhall be alſo cithable. 
And hefaid, that the roots are not parcel of the Land. But 
Juſtice Barckſey was agaialt it 3 for they are not creſcentis, nor 
rexovantia, as Tithes ought to be 3 and therefore no Tithes 

ought to be paid for them : and he ſaid , that a Prohibition 
hath many times been granted in the like caſes. But Dr. $kzn- 
wer did alledgea cuſtome for the payment of Tithes of them. 

And upon that they were to go to trial : And here it was 

ſaid, that Dr. Skinner had uſed to have ſome ſpecial particu» 

lar benefit of the Pariſhioners,in lieu of Tithe of Roots. &d 

thereupon Barckley (aid, That it is a Rule, where the Pariſhi- 
oner doth any thing which he is not compellable by the Law 

to do, which cometh tothe benefit of the. Parſon 3 there if 
he demand Tithes of the thing, in lieu whereof this is done, 

that a Prohibition ſhall be granted. And there is another 
rule ; That Cuſtom may make that titheable, which of it (elf 
is not titheable. And here he faid to Dr. Skinner being then in 
Court, That he had two matters tohelp him, and if any of 
them be found for him, that a Prohibition ought not to be a+ 
wardcd. 


101+ Juſtice Barckley ſaid, That if a man be living: at the 
day of Nifi prizs, and dieth before the day in Banck, the 
Writ ſhall not abate. Soifa man be living the tirſi day of the 
Parliament, and dieth before the laſt day , yet he may be At- 
tainted : and the reaſon is, becauſe in the eye and judgment 
of Law, they arc but one day by relation, which the Law 
makes. 


102. There were three Brothers, the Eldeft took Admi- 


nitration of the goods of the Father, and after Debts and 
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Legacies paid, the younger Brothers ſucd the <lgeſt inthe 


Eccleſiaſtical Court, to compel him to dittribute the. Eltate., 
And thereupon a Prohibition-was prayed, and denicd by the, 
Court : forthcy having Juriſdiction of the Principal, may. 
have Juriſdiction of the Acceſſary. 

. 


103. A. Libelled againſt B. in the Spiritual Court, for 
theſe words : Thow art a Drunkard,and uſeſt to be Drunk thrixe 
a week, And upcn chat 150 Caroli, in Eattcr-Term (as you 
may ſ{cebefore) a Prohibition was praycd,and granted. And 
now Littleton the Kings'Sollicitor came in Court,and moved 
for a Conſultation : and he ſaid, that the Statute of Articuli 
Cleri gave power unto the Ecclchialtical Court to have co- 
nuſance of thoſe and the like words. Regiſterq9 F. N. B. 51. 
They may hold plea for defamation 4 as for calling Adul- 
terer, or Uſurer. 13 H. 7. Kellaway. 27 H. 8. 14. And he 
cited many Judgments in the like cates, where Prohibitions 
had nct been granted : and amongſt others this Caſe. Mich. 
20 Face. inter Lewis & Whitton Libel in the Eccleſiaſtical 
Court, for calling him Pander, and no prohibition granted, 
And the like Caſe was for calling another Fimp, and no Pro- 
hibicion granted. Juſtice Foxes : That a Prohibition ſhould 
be granted 3 for they have conuſance of defamation, for any 
thing which is meerly Spiritual, or which doth concers it, 
where they have conuſance of the principal, elſe not :. as in 
Herchie, Adultery, and the like : but in this Caſe they have not 
Conuſance of the principal. True it is, that it is peccatum ; 
But if they ſhould puniſh every thing which is Sin, they 
would altogether derogate, and deſtroy the Temporal Juriſ- 
dition. And therefore it I ſay, that another is an Idle man, 
or envious, theſe are deadly Sins 3 and yet they have not 
Conuſance of them. And he cited Coltrops Caſe, adjudged 
in-the Common pleas , which was our very Caſe in point ; 
and there he ſaid that upon ſolemn debate it was adjudged, 
That a Prohibition ſhould be awarded. Bramſton Chict Ju- 
Rice agreed. Barekey contrary, That a Conſultation ſhould 

be 
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be awarded : and he ſaid, in many Caſcs,although they have 
Jurifdidion of the principal, yet they thall not have Conu» 
fance ; as in the Caſe of 22 E. 4. tit' Conſultation. But he 
ſaid, that the Offence of Drunkennefs is mixt, and is an of- 
fence againſt the Spiricual, and Common Law alſo; and if, 
it be mixt, both may hold plea : and Adultery and Murder 
are the common effe&s of Drunkenne(s 3 which are offences 
againſt both Laws,and therefore he ſhall be puniſhed by both. 
But yet Barckiey yielded to the Judgment cited by Foxes. 
And therefore the whole Court ( Crooke being abſent ) was, 
That a prohibition ſhould be awarded. + 


104+ Rolls moved this Caſe : The Pariſhioners of a certain 
Paciſh in Devonſhire, did alledge a Cuſtom to chuſe the two 
Churchwardens of the Pariſh, and they did ſo; the Parſon 
choſe another ; and the Archdeacon ſwore one of the Church» 
wardens choſen by the Pariſh, and retuſed to (wear the other, 
but would have (worn him who was choſen by the Parſon. 
And becauſe they did refuſe him, they were Excommunicate. 
Rolls prayed a Mandat to the Archdeacon, to compel him to 
ſwear the other choſen by the Pariſh 3 and a Prohibition alſo, 
by reaſon of the Excommunication. And he Cited a preee- 
dent for it, which was the caſe of Sxtton-Valence in Kent. 
And the whole Court ((Crooke being py inclincd co grant 
them : for they (aid, they conceived no difference betwixt 
London and the Country, as to that purpole : for as in. Lox- 
don they are a Corporation, and may take Land for the bene- 
fit of the Church ; So throughoat England, they are a Cor- 
__ and capable to take, and purchaſe Goods for the 
enefit of the Church; And theretore they:did concci ve there 
was no difference. See the caſe betore, the caſe of the Pariſh 


i 


105+ Keeling moved to quaſh an Indicment of Reſcous, 
becaulc it is ſhewed chat the Reſcous was at I. and doth uot 
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ſhew that 1. was within this County 3 and if'it was not with- 
in the County, then it was an Eſcape, and no Reſcous; And 
we cannot aver in this caſe, that it was out of the County, 
Farther,it was not ſhewed where the Reſcous was,{o that ups 
on the matter it is no Arreſt 3 nor-was the Indictment vi & 
armis, as it ought to be. As to the hiſt, the Court ſtrongly 
inclined, that they might well intend it to be within the 
. County, becauſe the Indictment ſays , in Com. meo. apud W. 
_ But for the other Exceptions, the Indictment was quaſh- 
cd. 


106. In Treſpaſs of Aſſault and Battery, and Wounding, 
the Defendant pleaded Not Guilty, as to the Wounding 3 and 
pleaded ſpecial matter of juſtification as to the Aſſault and 
Battery 3 and found tor the Plaintiff; and it was moved in 
arreſt of Judgment, That the plea was repugnant, for Af- 
ſault and Battery doth imply Wounding, and therefore it is 
repugnant for him to jultihe it, for it is a confeſſion of woun- 
«ding. But Juſtice Crooke and Juſtice Barekſey ( the others be- 
ing abſent) were clear, that the plea was good z, for (© is the 
common form of pleading : and farther, he might be guilty 
of the Battery, and not of the wounding : for Crooke ſaid, 
Woundingimplicd Aſſault and Battery 3 but not & contra. 


Brookes againſt Baynton. 


_— of Error to reverſe a Judgment given in 
the Court of Common pleas, in Treſpaſs for aſſault, 
battery and wounding 3 it was afligned for Error, by May- 
nard, That there was variance betwixt the Original and the 
Declaration z for the Original was only ot Battery and 
Wounding of himſclf z and he declared of Battery and 
wounding -of him and his horſe alſo 3 for he ſaid, that quen- 
dam equum, upon which the Plaintiftl equitavit, percuſſit, its 
quod cecidit, &c. and that was not helped by the Statute, 
But Rolls contrary, and here is no variance : for the alledging 
of ſtriking of the horſe was only inducement to alledge the 
Battery of himſelf 3 for he doth not bring the Action tor the 
beating 
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beating of his horſe, for 1t was not alledged that it was his 
own horle, but quendam equam ; and for that realon, by the 
whole Court the Judgment was affirmed. 


More of the Caſe of Leake againſt Dawes, 


108. CErjeant Millet for the Plaintiff, That the Scire faczus 

if gocd, notwithſtanding the exceptions , tor thele 
reaſons. Firlt,becauſe it is not a Declaration, but a Writzwhici 
is not drawn by Counſel; and it is to declare the matter 
briefly 3 but if it were ina Declaration,yet I hold it good, b<- 
cauſe he faith, that it was modo & adbuc ſeiſits exiſtit, which 
as I conceiveghelps it : and belides,it is not his title,but the ti- 
tle of his Adverſary, which he is not bound to plead ſo exat- 
ly as his own title. See for that, 14 Eliz. Dyer» 204+ 2 Car- 
beswixt Green and Myody, in Audits © xerela, he ſhewed 
that there was Debt brought upon a Leale for years, to begin 
at a day to cone, and did not ſhew wh. ther the Leſſee entred 
before the day or not, fo as he might be a diſlciſor : and yct 
notwithſtanding, it bcing in Audita querela,which is an <qui- 
table Action, it is good. Hil. 1 Fac. betwixt Blackston and 
Martin 1n this Court, a Scire facias was brought to avoid a 
Statute, and it was ſhcewcd that the Detendane was Tenant, 
but doth not ſhew how Tenant 3 but it (aid ad grave damnum, 
which could not be,if he were not lawtul Tenant 3 and theic- 
fore adjudged good,notwi:hſtanding that general allegation. 
See new Book of Extries, Molins caſe.g$, 99. a ſtrong caſe 
to this purpoſe. Bclides, he (aid, That here iffuc was taken vp- 
on another point, Whether he bargained or not 3 and thete- 
fore he conceived in this Scire facias, that it is not hex: need- 
fal to ſhew the Inrolment 3 and for theſe reaſons , pray. d 
Judgment for the Plantiff. Serjeant Wild for the Defendant, 
That the ſhewing of the Inrolment is not helped by the Ilue 
joyned, being matter of ſubltance z for he faith, that virtute 
cx, and ot the Statute of 27 H. 8. of uſes, that the Dcicn- 
dant was fciſcd, and we ought not to intend an Eſtate by any 
other means or ſcitin,than himſclt hath alledgcd, And th. re- 
tcre 
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fore it ought to be adjudged upon his own pleading, whe- 
ther the Defendant bath any cſtate without inrolment or en- 
try, by force of the Statute of Uſes. And I conceive he hath 
not. True it is,that all circumſtances ought not to be pleaded, 
but the ſubſtance, viz. the Inrolment 3 and therefore it ought 
to be pleaded , as Fulmerſion and Stewards caſe is in the 
Commentaries, and 2 Eliz. Dyer. And no eſtate paſſeth 
without Inrolment : not a Fee-timpte 3 for then there ought 
to be Inrolment according to the Statute ; and no*eſtate at 
will can paſs without Entry, for that is as oppoſit” ix objedo, 
that a man ſhall be tenant at will againſt his will z for his 
Entry proves his intent to hold at will. -For Littletos faith, 
By force whereof he is poſſcſſed;(o that there ought to be poſ- 
ſeſſion to make an Eſtate at will. And in caſe of a Leaſe for 
years, although it be true that he is a Leſlce for years to ma» 
ny purpoſes before Entry, yet an Entry ought to be plead- 
ed. And Dyer 14+ is #no# habit 3 nou occupavit is no good 
plea in a Leaſe for years3 contrary in the caſe in a Leaſe at 
willz which is a ſtrong proof, that he is not Leſſee at will 
before entry. 3 Fac. berwixt Bellingham and Fitzherbert. 
5. El. Dyer 10 Eliz.Mockets caſe,& Mich. 15 Fac.betwixt Co+ 
veutry and Stacie, re(olved that a releaſe to the Bargainee be» 
fore Inrolment is not good : And by conſequence he hath not 
an eltate at will before Inrolment, or Entry made 3 for if he 
had, the Releaſe ſhould be good. 18 H. 8. the Lord Lovels 
caſe, that no eltate at Will. Laltly, Parrolls font plea,and the 
calc ofa man ſhall not be taken to be otherwiſe than he hath 
pleaded it 3 and he having pleaded that virtute cxjm, and of 
the Statute of Utes, that the Defendant was feiſed, he ſhall 
be concluded thereby. 5 H. 7. A man ſhewed, that another 
licenced him toenter into his land and occupy for a year, it is 
not good, but he ought to plead it as a Leaſe, Belides, the 
virtate cujus is not traverſable, as the 11 Rep. Pridle and 
Nappers caſe is.Rolls accord,and he ſaid, That if it ſhall be con= 
tirucd, That the Conuſee ſhall have an<eſtate by Diſſeiſin, the 
- Plaintiff ought to plead it, that the Defendant was ſeiſed by 
(way otdiſlcilin, . And where it was objected, That this is a 
g! | | : Writ, 
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Writ, and'not a Declaration, he anfwered, It 1s a Writ and 
Declaration alſo 3 and therefore he ought to declare his cafe 
at large, and the defect of the Conveyance, viz. the want of 
Inrolment is not ſupplied by the virtute cujue. And he having 
made that his Title, you ought to judge upon it, and not 0- 
therwiſ-.But the whole Court, viz. Bramffton Ch. Juſt. Crooke, 
Fones, and Barckſey. Jultices, That the Scire facias was good, 
tor it was (aid that the Detendant perquiftvit fibi & beredibis 
ſui, and concludes, virtnte cis, and of the Statute of Uiles, 
he was feiſed 3 which 15 a good averment that he hath a Fee, 
and it was not material how he hatHf it ; and he need not 
ſhew his Title (o fully, bcing a ſtranger to it. And this being 
an £quitable Action, if the Court upon this Writ ſhall con- 
ceive {uthcient matter, upon which the Plaintiff may bring his 
Adion, it is good : ol the Court ought to give Judgment 
for him : tor being but matter of form, it is not material,un- 
leſs a Demwrrer had been ſpecial upon it. And wher. {over 
there -is damnification, there the Court ought to give Judg- 
ment. for the Plaintiff, notwithſtanding a-detect ot torm in the 
Writ. And Barkley laid, That it a man be ſciſed 'of Blacre and 
Wh.acre,and acknowledgeth a Statute; and afterwards makes 
a Leaſc for years of Wh.acreythe remainder over in Fec,6& then 
the Conulcte purchaſe Bl.acre, and -xtendeth the land of the 
Leſſee for years 3 he heid, that he in the remainder ſhould 
 havean Avwudita querela,ora Scire fatias for thedamnitication, 
which came to his intereſt. And he held, chat he who had but 
intereſſe termini ſhould have an Auſita querela, That one joint- 
ly only might have an Audits querela, and that the death of 
one of them ſhould not abate th. Writ. And he held that Ce- 
(iu que wſe before the Statute,inight have an Audits querels : 
all which proves it to be but an cquitable Action,upon which 
the Law doth not look with o ltcidt an eye, as upon other 
Adions. And as to the Objection which was made by Kulls, 
that he ought to ſhew, That the Conuſee had an eſtate by 
diſſeifin ; | to was againſt that, tor that no man is bond to 
betray his Title, And for theſe reaſons it was adjudg.d by 
the whole Court, That the Judgment ſhould be afhicm. -. 
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109. A Writ of Error was brought to reverſe a Judgment 
given in the Common pleas, and after a Certiorar,, and Ex- 
rors alſigned, they in the Common pleas did amerd the Re. 
cord. And by the whole Court (Crooke only abſcat ) they 
cannot do it, for after a tranſmittitur, they have not the Re- 
cord before them. And Barckley ſaid, That the difference 
ſtands betwixt the Common Pleas and the Kings Bench, 
and betwixt the-Kings Bench and the Exchequer. For the 
Record remainsalways in this Court,notwith(tanding a Writ 
of Error brought in the Exchequer-chamber 3 and therefore 
we may amend after. Wherefore the Court laid, that if the 
thing were amendable, that thcy would amend ic, But the 
Court of Common Pleas cannot, 


Sewel againſt Reignalls. 


110, "J* He caſe was thus: Husband and Wife did joyn inan 

Action of Debt in the right of the Wife, as Ad- 
miniſtratrix to F. $. And the Dctendant being arrelied. at 
their ſuit, did promiſe to the Husband, in conſideration that 
the Husband would ſyffer him to go at large, that he weuld 
give him ſo much. The husband and wife did joya in an Acti- 
on upon the Caſc, upon the promiſe made to the husband 
alone. And upon Non aſſumpfit pleaded,it was found for the 
Plaintiff. Porter moved in arzett of Judgment, that the pro- 
miſe being made to the husband only, that they ought not to 
joyn in the Action.Barckley:the Action is well brought,for the 
husband is Adminiltrator in the right of the wife ; forother- 
wile the conſideration were not good. For if he were not 
Adminiſtrator, then he could not fuffer him to go at large ; 
and then it he be Adminiſtrator in the right of his wife, the 
promiſe which is made to the husbaud, is'in judgment of 
Law allo made to the wife 3 and they ought to joyn 1n the 
Action. But ; Crooks, Fones, and Bramſton Chief Juſtice con- 
trary, That the Action will not lie, becauſe the promiſe is 
of a collateral thing, and not touching the duty due to the 
wite, as Exccutix,tor then perhaps it would have been other- 
wile, 
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wiſe. And they faid ( againſt the Opinion of Barckley ) that 
this ſum received ſhould not be aſſets in their hand. And 
Bramflon faid, that it is-not like the caſe, where a man pro» 
miſeth to the father of Fane Gappe, in conſideration of a mar- 
riage to be had b&twixtghis daughter and him, that he would 
make her a Joynture 3 there as well the daughter as the father 
may bring the Action. And it was adjourned. 


111. AParſon Libelled in the Ecclefiaſtical Court for 
Tithes. And after Sentence Rolls movedfor a Prohibition up- 
on the Suggeſtion of a Modus decimandivbut it was not grant- 
ed, becaulc too late. But Rolls took this difference, and faid, 
that (o had been the Opinion of the Court, where the party 
pleads the Modus, and where not 3, for if be plead it, there 
not withſtanding a Sentence,Prohibition hath been granted 3 
contrary where he doth not plead it. But notwithſtanding 
the Court refuſed to grant a Prohibition. 


112. The Pariſhioners of a Pariſh, together with the Par- 
fon, ſued the Churchwardens in the Ecclefiaſtical Court, to 
render Accompt,and recovered againſt them,and Coſts taxed. 
Afterwards the Parſon releaſed the Coſts, and notwithſtand- 
ing the Pariſhioners ſued for the Coſts ; and thereupon a 
Prohibition was praycd 3 becauſe that the Coſts are joyutly 
alleſſed, and the releaſe of one would bar the others. But 
the Opinion of the whole Court, that a Prohibition ſhall not 
be granted : For the colts recovered there, an Action might be 
ſued in the Eccleſiaſtical Court : and therefore although that 
in our Law,thercleaſe of one (hall bar the otherszyet the Acti- 
on being ſued there, and they having conulance thereof, the 
ſame is directed according to their Law.And therefore it hath 
been adjudged, that it the husband and wife ſue in the Eccle+ 
fiattical Court for the detamation of the wife, and Sentence 
be given tor them, and Colts taxed, aud afterwards the hus- 
band relealcth the colts, 1a the fait commenced in the Eccle- 
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Giiical Court, it ſhall not-bar the Wife, for the reaſ6ns gi- 
ven before. 


Brooke and Booth againſtWoodward Ad. 


miniſtrator of John Lower. 


113+ JN Debt upon a Bond, the Defendant prayed Oyer 
I of the Condition, which was entred, in hec verha, 

The Condition of this Obligation is ſuch, That if the Obligoy- 
did. deliver to the Plaintiffs two buudred weight of Hops in con- 
fideration of ten ponnds already paid, and fifty five pound to be 
paid at the delivery and the Flaintiffs to chuſe them out of 
twenty four Bags of #he Obligors own growing, and to be deli- 
vered at F. at a day certain. Provided, that if the Plaintiffi 
ſhenld diſlike their Bargain , that then they ſhould loſe their ten 
pounds : and if they likgd, they ſhould give ten pounds. more, 
&c. Upon Oyer of which, the Defendant pleaded, that 
the Plaintiffs oz elegerant. And upon that the Plaintiffs 
did Demur in Law : and ſhewed, for ſpecial cauſe of De- 
murrer, that the Plea was double. Withrington for the 
Plaintiffs;that the. Plea is double, in that the Detendant hath 

alledged, that he was ready, and that the Plaintiffs non. ele- 

wnt 4 which are both iſſuable pleas, and each of them, of 

it ſelf ( admitting no -requelt of the part of the Defendant 
requiſite ) is (ufticient m bar of the Action. Belides, he 

conceived, as this calc is, that the huſt at ought to be done 

by.the Defendant 3 for he ought to ſhew the bags, and re 

queſt the Plaintiffs to make election. Ang: he compared it 
to the cafe in 44 E. 3.43. andalſo to Hawlins caſe, 5 Rep, 
22+ Farther, he conceived that the Defendant ought to have 

alledgcd, that he had twenty tour bags, and twenty four bags 
of bis own growing.: for if he have not them, it was im- 
poſlible for the Pjaintifls to make choice, and by con quence 
the condition broken. Twiſd:n contrary, That the plea is 
not double, for the. alledging himſclf to be ready, was but 
inducement to the ſubſcquent matter, quod non elegerunt, And 
te. 
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he relied only upon their eleQion 3 and in proof thereof he 
relicd upon the Books, 1 H. 7. 16. and 24 E. 3+ 19. Farther, 
here no notice is requiſite, nor he ought not to' aver that he 
had them 3 for he being bound to deliver them, he is eſtopt to 
" fay that he bath them not. 19 Eliz. Dyer 314+ and 3 Eliz. 
Dyer. As to the ſhewing of them, we ought not to doit,for 
the Plaintiffs ought to do the firſt Act, viz. Requeſt the De- 
tendant to ſhew Fe bags for them to make choice of And 
r the whole Court tirongly enclined againſt the Plaintiffs, for 
the reaſons before given and they adviſed them to waive the 
Dcmurrer, and plead de novo 3 which they did. 


; Thorps Caſe. 


114+ I? an Action upon the Caſe upon Aſſumpſit, it was 
agreed by the-whole Court, That where there is a 


_ 


mutual promiſe, viz. 4. promiſeth to B. that he will do 

ſuch a thing z and B. promiſeth to 4. that in conſideration 

; thereof, that he will do another thing 3 If 4.bring an Action 

againlt B, and alkdge a breach in non fdciendo, and faith that 
he 1s ready to do the thing which he promiſed, but that the 
other refufed to accept of it : Notwithſtanding the breach 
is well laid, and the Action well licth; for it was idle, and 
more than the Plaintiff was compelled to do, to fhew that 
parats eft to do the thing which he promiſed : So that if 
there were a breach upon the part of the Defendant, it is 
ſafficient, and'if there was a breach on the Plaintiffs part, 
the Defendant ought to bring his Action for it. And the diffe- 
rence was taken by Bramſfton, Where the promiſe 1s conditio- 
nal, and where abſolute, as in our caſe, And agrecing with 
this difference, it was ſaid at the Barand Bench, That it was 
adjudged. 


115+ Hutton moved to quaſh certain Preſentments, becauſe 

th:y were taken un a Hundred-Court, which is not the Kings 

Court 3 and therefore coram non Fudice. It was ſaid by Juſtice 

Fones, That a Hundred may m a Lect appendant to it _- 
| 4 £ 
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then they were lawfully taken. Barck/ey and the whole Court 


anſwered , becauſe it doth not appear to the Court, whether 
there was ſo or not, that the Preſentments were void. 


_ 


116. Concerning damage clear, It was agreed,that it was 
hard that the Plaintiff ſhould be ſtopt of his Judgment un- 
til he had paid his damages clear. For perhaps, it the De- 
fendant be i»ſo[vant, the Plaintiff ſhould pay mgre for da- 
mages elear, than he ſhould ever get. And theretore the 
Court was reſolved to amend it. This damage clear,is twelve 
pense in the pound of *the damages given to the party in this 
Court, and two ſhillings in the Common pleas. See the Re- 
gifter, where is a Writ tor damage clear. 


% 
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Harris againſt Garret. 


217.] T was agreed by the whole Court, that it is no good 

plea to ſay, That ſuch an one was bound in a Recogni- 
ance, and not to ſay per ſcriptum obligat"; and to conclude 
that it was ſecundum formam Statuti, doth not help it. But in 
a Verdict it was agreed to be good, And according to this 
difference, it was laid by the Court, That it was adjudged in 
Goldſmiths caſe, and Fulwoods calc. 


118. It was agreed by the Court, that upon a Certiorari 
to remove an Indictment out of an Infcrioux Court, that the 
Defendant ſhall be bounden in a Recogniſance to proſecute 
with effec, viz- to Traverſe the Indictment, or to quaſh it 
for ſome defe&t. And if he doth not appear, an Attachment 
ſhall iſue out againſt him, : 


Tuſtice Crooks Coſe. 


£119. JF T was _ by the Court, That although a Bill.be 
preferrcd in the Starchamber againſt a Judge for Cor- 
ruption,or apy other.for any great miſdemeanourz yet if the 
wh | Plaintift 
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Plaintiff will ell the eff:-& of his Bill in a Tavern, or any o- 
theFopen place,and by that means ſcandalize the Defendant; 
that the ſame is puniſhable in another Court,notwithſianding 
* the ſuit dependant in the Starchamber: And (6 Foxes ſaid, 
that it was adjudged in a Bill in the Starchamber againſt Ju- 
ftice Crookg 3 which was abated,becauſe it was brought again(? 
him as Sir George Crooke only , without addition of kis Of- 
fice and Dignity of Judge. 


—_ — 


Trinit. 16* Car in the (ommon 
Pleas. 


120. N Apothecary brought an Action upon the 

Caſe, upon a promiſe for divers Wares and 

Medicines, of ſuch a value,and ſhewed them 
[in certain. The Defendant pleaded in Bar, that he had paid 
to the Plaintiff zoe & rants denarior” ſummas,' as theſe Medi- 
cines were worth, and doth not Thew any ſum certain. And 
the plca was holden tobe no good plea 3 wherefore Tudg- 
ment was given for the Plaintiff. 


1231- A Contract was made betwixt A. and B. Mercers, 
That 2. ſhould ſell to B. all his Mercery Wares, end take his 
Shop of him : In conſideration of which, A. promiſed that 
he would not {et up his Trade in the ſame Town. And ad- 
judged a good Aſſumpſit inthe Kings Benck,as Littletoz Chief 
Juſtice faid, But it one be bound that he will not uſe his 
Trade, it is no good Boad. 


122. Rolls moved this Calc ; A Wiit cf £507 was brought 
upon a Judgment given in Tarrzomtb, and the Cafe vas thus 3 
A. and B. were bound to (tand to the Arbitzament of F. $. 
concerning a matter which did ariſe on the part cf the wife of 
B. before coverture. F.$, awarded, That A.(hould pay to B. 


and. 
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by and his wite tev pounds, at a place out of the, Juriſdiction,” 
3 And thereupon, upon an Action brought upon the Bonk, a 
Breach was afligned for not former? of the mony at the- 
place. And here it was obje&ted, That it was Error, becauſe 
it was there aſſigned, for Breach , the not payment of the 
mony at a place out of Jufiſdiction ; and for that caule the 
Judgment was not well-yiven. Secondly, becauſe that the 
Award was, That payment ſhould be made to B.and his wife, 
which was out of the Submiſſion. But notwithſtanding, Judg- 
ment was affirmed by the whole Count. For as to the tit, 
iſſue could not be tzken upon payment or not payment out 
of the Juriſdiction 3, becauſe it was not Traverlable. As to 
the ſecond, the Controverlie did ariſe by reaſon of the wife, 
and therefore the Award was within the Submiſſion, being 
made that the payment ſbould be'to both, 
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123+ It was ſaid by the Court, that it was one Kellwayet 
Caſc, adjudged in this Court, That a Promiſe made to an At- 
turny of this, Court, for Solliciting of a Cauſe in Chancery, 
was good ; and that it was a*good confideration,upon which 
the Atturny might ground his Aſumpſit : For it was reſol- 
ved, That it wasa lawful thing for an Atturny to Sollicite. 


124+ The Court would not give way for Amendments in 
Interiour Courts, : 


125. By Jones and Barckjey Juſtices, If there be an inſuf- 
hcient Bar, anda good Replication, after a Verdi@, there 
ſhall be a Repleading. Contrary, where there is no VerdiQ. 


Smithſon againſt Simpſon. 


126. A And B. were bound to ſtand to, and obſerve ſuch 
I e Article, Agreement, Ordcr, or Decree, as the 
Kings Council of the Court of Requeſt ſhould make. 4: 
| brought 
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brought an Action upn the Bond againſt B.and pleaded 
that the Kings Councel of the Court of Requyti made ſuch 
Order and Decree , and that the Defendant did not ob+ 
ſerve it. The Defendant pleaded, That the King and his 
Council .did not make the D:cree : and adjudged by the 
Court that the Plea was not good, 


127. Sir Matthew Miukes was lndi&:d of Manſlaughter, 
and found Gmilty. And it was moved by HylLorze, of Coun- 
ſel with Sir Matthew, that the Indictment was inſuthcicnt, 
begguſe there was dans, &fe. without ad:unc & ibid; accord- 
ing to Preſidents 3 as alſo becaule it was plagam ſex contwſio- 
nem, which is incertain : as alſo that the party killed langue- 
bat apred” 15 die, uſye decimam ſextam. And he (aid, Tnat 
theze was no time between thoſe two days, but it ought to 
have been, That he languithed from ſuch an hour till (uch an 
hour 3.attd thac, he (aid, were the ancient Prefidents. And lie 
ſaid, That an Ind:ctment that A. killed B.. inter horam deci- 
mam & undecimam was adjudged to be naught; And he took 
many exceptions ; all which were diſallowed by th: Court. 
For which cauſe Sir Matthew praycd his Clergy,and had it. 


Paſch.17 Car, in the (ommon Pleas, 
Weeden ag4inft Harden. 


128, 'Utiome to pay Tithes in kinde for Sheep,it they 

continue in the Pariſh aH the year 3 but it they 

A be ſold befote (hearing-timebat an halt-p-n+ 

ny for every one ſo fold. And cultome in the ſame Parith 

alſo, to pay no Tithes of Loppings or Wood {or tire,or Hedg-» 

es, &*c. The firſt is an unrcalonable cuttom 3 for by fuch 

means the-Parfon ſhall be detcated of his Tithes. But the laft 
cultom 15 good, by the. whole Court. 


YM 
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Sir Edward Powells Caſe. 


119- T2 Lady Powell ſued Kir Edward Powell her huf 

| band, in the High Commiſſion Court for Alimo- 
ny. Whercupon a Prohibition was prayed in this Court, and 
granted. Scrj-ant Clark, who argued for the Prohibition: The 
Spiritual Court cannot meddle.with any thing which is not 
redreflable by them:they may compel a man tratare wxorem, 
or Dtvorce them 3 but not grant Alimony, which doth apper- 
tain to the Judges of the Common Law. 7 & 8 H. 3. there 
is a Writ-dire&cd to the Shirift, to ſee out reaſonable Eftovers 
tor the Alimony of the wife. Preſident fince the Statute of 
1 Eliz. where Prohibitions have becn granted in this Cafe, 
viz. Sir William Chenyes Caſe, Mich” $ Fac. in Comm” Banco, 
who committed Adultery, and was (cgarated, and the wite 
ſued for Alimony, and a Prohibition granted. P. 8 Fac. A 
Prohibition granted. And' by the Statute of 1 Eliz. they 
have not power to hold Plea of Alimony. The words of the 
Statute ,arc, Reform, Redreſi, &c. And it is not apt to (ay, 
that Alimony ſhall be Reformcd, or Redrefſed. And befidee, 
Alimony is a Temporal thing, and chargeth a mans Inhe- 
ritance ; and therefore they ſhall not intermeddle with r, 
Serjeant Rolls contrary, She may luc for Alimony in the Ec- 
cletraſtical Court , bat it they proceed to Fine or Impriſon- 
mznt, then a Prohibition licth. They have power of Separati- 
on, which is the principal 3 and therefore of Alimony, which 
is Incident. And the High Commiſſion have the (ame power 
given to them by the Statute ct 1 Eliz. as the Spiritual 
Court hath, and therefore they may meddle with Alimony. 
And where it was befoce objected , The great inconvenience 
to the party, by the citing him out of his Diocels, for by that 
he ſhould loſe the advantage of his Appeal, : Rolls ſaid, It 
was good tor any within the Province, and that is the Court 
ot the Province. Banks Chict Juſtice ; Although that there be 
Prelidents, that the High Commiſſion have holden Plea of A- 
lin.ony, and granted the (aine, yet it was not Law. And al- 
though 
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(<0 at Alimouy be exprefſed in their Commiſſion,that 
dot make it Law, if it be not within the Statute. As 
tothe citing out of the Divceſs, he conceived the Commiſſion 
ſhould be uſcle(s, if they might not do it : and therefore he 
granted a Prohibition. Crawly, Reeve, and Foſter Juſtices, a- 
greed. But they doubted whether the war wag of the Dio» 
ceſs-were good or not , for the great prejudice which might 
enſue tothe party in loſing his Appeal- And in anſwer to 
the Objecion of Rolls, the Chief Jultice (aid, That the Eccle- , 


faſtical-Court had not Jurildiction of Alimony ; but it they £.C a« Gro 000 


had, yet all the Juriſdiction of the Spiritual Court is not gi- 
ven to the High» Commiſſion, by the Statute of x Eliz. And 
they all agreed, That they might as well aharge my Land 
witha Rent-charge, as grant Alimony out of it z and a'Pro- 
hibition was granted, 


139. No Sequeſtration can be granted by a Court of Equi- 
ty, until the Proces of contempt are run out. And by Reeve 
and Foſter Juſtices, The granting of Sequeſtration of things 
collateral, as of other Lands or Goods, is utterly illegal. 


131. Whereas upon Suggeſtion of. a Madws decimandi, a 
Prohibition was granted : now , a Conſultation was prayed 
as to Offerings, and granted z becauſe the Modus, &c. doth 
not go to the perſonalty. 


132+ Upon a Jury retorned, a ſtranger ' who was not one 
of the Jury, cauſed himſelf to be {worn in'the name of one 
who was of the Jury. :And he againſt whom the Verdict pal- 
{cd}; moved the Court for a new Trial upon that matter. But 
the Court would not give way to itz btcaulc it appeareth to 
them that he is {worn upon Record. But all the Court as 
greed that he might be Indited tor that Miſdemeanour : and 
by Reeve and Foſter Juſtices, the parties may have an Action 
upon the Caſe againti him, ed bs 
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133- It wastaken for «Rule by the Court, That no A- 


mendment ſhould be after x Verdi, without « chulent.. 


134+ Ttover and Converſion againſt husband'and wifc,and 
dectared that they did convert ad wſun eorum. - The Jury 
faund the wife not guilty. _ And by the Court, this naughty 
Plea is made good by the Verdict. 


Sir Richard Greenfields Caſe, in the Kings 
' Bench. P | 


| ' iv. 
125: þ ins ( innuendo Captain Greenheld ) beſt received 
mony of the King to buy new Saddler, and baft cow 
fened the King, and bowght old Saddles for the Troopers. Tree 
ver : It 15 not aCtionable. $ Car. The Mayor ot Tivertony 
caſe :: One ſajd of im; That the Mayer had conuſened all bis 
ethren, Oc. not aftionable,'g F«ciin the Kings Bevch,That 
the Overſeers of the;Poor had conſened' the poor of their Bread, 
not actionable. - , 26 Eliz« inthe Kings Bench, Kerby and 
Wallers cale,Thow art a falſe Knave, and haſt couſened my two 
Kinſmen, not aCtionable. K. is a couſening Knave not aCti« 
onable: '28 Bllz. 11 the Kings Bench. Serjeant Feriner bath 
confened me and allmy Kindred, is not actionable, Words are 
aGtionabletither in reſpe&t of themſelves , or in relation to 
the perſon of whom they are ſpoken ; where Liberty is infrin- 
gcd;inc Eſtate impaired, or Credit defamed 3 there they are 
actionable. Mich. 29 H.$. Rot. 11. Villain, is wot actiona- 
ble. Moygan and Phjlips caſe. That bei @ Scot, ationable, 
becaulZ he is an Alien born, Hill-1 Car. in Com. Ban. Sit 
Miles Flettwoods cale. Mr. Receiver hath conſered the King, 
aQionable in-reſpe& of his Office of Receiverſhip. Ando 
it waSafterwards adjudged upon Error brought in the King) 
Bench. If theſe words had beeapoken of che Kings Saddicr, 
they had been'aRionable,for thereby he might loſe his Office : 
but there is no ſuch prejudice in our caſe z and he is of another 
Imployment , and 1s but for a time only. But by Heath 


Juſtice, 
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Juſtice; .and Bramſton Chict Jaſtice, the words are a&iona- 
ble, fot it is not material what imployment-he hath under 
the King,if he may loſe his imployment or trult thereby. And 
it is not material whether the imployment be for life or years, 
Ec. 


136. & Lawyer who was of Counſel may be examined up- 
on Oath as a Witneſs to the matter of Agreement, not to the 
validity of an aſſurance, or to matter of Counſel. And in ex- 
amining offa Witneſs Counſel cannot queſtion the whole 
life of the Witnefs, as that he is a Whoremalter,&c. But if he 
hath done ſuch a notorious fa& which is a juſt exception 
againft him, then they may except againlt him. That was 
Onbies caſe of Grays-Inz 3 and by alt the Judges it was a- 
grecd as before. Ant! by Reeve Juſtice, If a Counſellor ay to 
his Client, that fuch a Contra is Simony, and he ſaith, he 
will make it Simony, or not Simony : And thereupon the 
Counſellor that a Simoniacal Contrad, it is no offence in the 
Counſellor. 


— ant —Y —— cet. 


———— — 


Paſeh. 17* Car. in the Kings Bench, 


137» _—_ to have Common fcr all his cattle 

Commonable,is not good,for thereby he may put in 
as many beaſts as he will, But a Preſcription to have Common 
for his cattle commonable levaut and conchant, is a good Pre- 
ſcription. And it was faid, that that was Sayes caſe of the 
County of Lizcs/x adjudged in this Court, 


133. In Tompſox and Hollingſworths cale, it was agreed, 
That a Court of Equity cannot meddle with a cauſc atter it 
hath received a lawtul Trial and Judgment at the Common 
Law, although that the Judgment be ſurreptitiouss 
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- | 139: The Statute of 31 Eliz. enaQs,That if a man te pre, 


ſentcd, admitted, inſtituted, and inductcd upan a Simoniaegl, 
contra&, that they ſhall be utterly void, &e. Whether the, 
Church ſha!l be 'void without deprivation, or (cntence decla-. 
ratory in the Spiritual Court or not, was the Queltion 1a a 
Suare impedit brought by Sir Fobx Rowſe againli Exzechiel 
Fright. Rolls and Bacon Serjeants, That it 15 abſolutely void 
without ſentence declaratory, &c. Where the Statute. makes. 
4 thing void, it ſhall be void according to the wprds of . the. 
Statute, unleſs there ſhall be inconvenience or prejudice to 
him for wham the Statute was made. The Statute of $ H. 6. 
cap. 10+ That an utlagary ſhall be void if proceſs do not xſſac 
co the place where the party js dwelling) yet it is not void. 
before Errour brought. The Statutes of, z Eliz. & 31 Elizs 
That all Leaſes by a Biſtiop not warranted &c. ſhall be void ; 
They are not void, but voidable only; which agreeth with the 
reaſon of the Rule given before, The Statute of 18 H. 6. 6. 
Thatif the King grant Lands by Patent not found in the Ot- 
fice, that the Patent ſhall be void 3 it is void preſently, 
M. 30 H6.Grants 92. and Stamford 61. although they be 
matterotReeord. The Statnte of 31 Eliz. is expr. ſly that it 
ſhall be void,fruſtrate,and of none effect; therefore by the Rule 
befare given, it ſhall be abſolutely void. M. 10 Fac. Stamford 
and Dr.'Htchinſins caſe. Reſolved that an Incumbent pre- 
ſented by Simony cannot ſue for Tythes againſt his Pariſhio- 
ner$z a villain purchaſeth an: Adxowſon,the Church becomes 
void, the Lord preſents by Simony,and the Clark is admitted, 
Ioſtitute, and inducted, yet it is void, and doth not gain the 
Advowlon to the Lord. Inſtitut, 120 8. If an Incumbent take 
a ſecond Beneficethe firlt is meerly void. q Rip. Hollands Coſe. 
The difference is, where it'is of the value of $ 1. where not, 
And there is difference b2twixt avoidance by Statute, axd 
avoidance by the Ecclefiaſtical Law. Avoydance is a thing of 
which the Common Law takes notice, and ſhalf be tricd by 
Jury if it be avoydance in fact; if an avoydance in Law,by the, 
ha#ges. It a Parſon doth pot read the Articles according to 
the Statute'of 15 Eliz. it is ipſ5 fatto void, without ſentence. 


6 Kep., 
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6 Rep 'a:Greens cafe 30 Eliz. Extoms cal. Inſtit. 120. a. ex» 
prc(s rn'the point. And the diftercnc- is, that before the Sta- 
ttite of 31 Eliz. it was on'y voidable by deprivation 3 but 
now by the Statute it 15 abſolutely void. Mich. g F .1e- Cobbert 
and © Hitchins calc. Mich. 42 Eliz. Biker and Rogers calc. 
2 f a0. Goodwins calc, iu Com" Ban. in ail which cafes it was 
not reſolved, but paſicd tacttcly, avd without denial, That 
a Preſentation by Simony was void, without declaratory Sen- 
tence. It was objected, that it is clear by the Eccleltaſtical 
Law, 1t15 not void without a Sentence declaratory. It is an» 
ſwered, Of things of which our Law and the Ecclclialtical 
Law take conuſance, we are only to relie upon our-Law,and 


not aport the Ecclchaltical Law : eſpecially when the Eccle- 


liaſtical is repugnant or contraryto our Law, as in this Caſe 


it iS. The Judges of the Common Law (hall judge the Church * 


void, or not void. Fitz. Annaity 45. 12 & 13 Fac. inthe 


Kings Bench, Hitchin and Glovers cafe, -in-an Ejeftione firme. - 


In this caſe it was reſolved, That if F. $. marry two wives, 
the Judges of the Common Law may take conuſance- of it ; 
yer marriage 15 meerly an Ecch: tialtical thing, It was objcCted, 
That the firft branch of the Statute of 31 Eliz. that it (hall 
be void, &t. Secondly, that it (hall be void as if he were na- 


turally dead, &c. So that the adding ot theſe words (as it he. 


were naturally dead) in the later clauſe, prove that it was 
the mcaning of this Statute, that it ſhould not be void in 
the hiſt caſe , without Seutence declaratory. It 15 anſwer- 
&d, Th re 15a difference iv words, not 1n (abitance, or the 
intent ,& qut herct in litera &c. Fermin and Taylor Serjeants, 
That tt is not void b:torc Sentence, &c. Firlt, Admiflion, In. 
fitution, and Induction, are Judicial acts, and-done by the 


Biſhop: and theretore ſhall not be void b:tore an act done. 


to make them void, which is Scn'ence d-claratory, or depri. 
vation. Secondly, the Statute of 31 Eltz. (airh, it thall be 
void, not that it is, &c. Thirdly, the Ecclcliattical Law is, 


That no Preſentation, &c. thall b: void betorc Sentence, &c. 

Fourthly, the Ecclcliattical Law is Judg: of it, &c. Plenarty - 

ſhall be.tricd by the Biſhop, not by Jury. 6 Ke. 49+ as _ 
all.. 


bs. 4 
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 fal ſhall not be tried by Jury, but Death ſhall, 5 Reps 59 
3 


9 H. 7, Profcfſion ſhall be tried by the tual C 
+ Rep.71b 4 vid.4-Rep.29-4. the credit which our Law gives 
ro the Ecclebattical Law. It is there put, one was divor« 
cd without his knowledge, which was (aid to be a 
cafe.Fitthly.the Preſentee by Simony doth remain Incumbent 
de fatto, although not de jxre+ and char. by the words of the 
Statute which makes the Church void, as to the. King only, 
not as to the Incumbent, without declaratory Sentence ; and 
the Church is no more capable to have two Incumbents,than 
a woman to have two husbands. There is a difference where 
the Incurnbent preſented by Simony is alive, the ſame is not 
void ix fafto,without ſentence declaratory : but if he be dead, 
there itis. And this diff:rence ltands upon the two clauſes in 
the Statute of 31 Eliz. And the Statute of 17 Car. of EleQi> 
on of Burgeſſcs, takes notice of Avoidance de fafto & de jure, 
Trinit. 16 Car. in Com. Banc. Ogelbies caſe. One was Preſent- 
ed within the age of twenty three years, it did not give 
Lapſe without notice : for it was avoidance in Law, not in 
Fact-vid. Stat. 9. Eliz. for Excommunicating a ſtriker in the 
Churchyard &c. This Statute of 31 Eliz.dittcrs from the Sta- 
twice of 1*Eliz. for not reading ot the Articles. Thoſe Statutes 
ſay, that it (hall be void ipſo fa#o,but not ſo in our Calc, And 
the Caſes cited for Authority in the point, are betwixt party 
and party, aud not in caſe ofa third. perſon, as our caſe js, 
18 Eliz. Dyer A meer Lay-man is preſented, it is not ipſo 
fatto void, without Sentence. So it is of one within the 
of nine years 3 for he cannot govern others. Trivit. 4 Fac. 
in the Common Pleas, Cooke and Strangers caſe. The King 
Preſents, and before Inſtitution Preſcnts another, it 15 good : 
but in the interim, the King ought to repeal his firſt preſent+ 
ment, and that is a revocation. vid. Dyer 292. a» Where it is a 
Quere, Whether he need not to alledg= that a Repeal was 
brought and ſhewed, &c. The King grants, and afterwards 
makes a ſecond Grant of the ſame thing. There are many 
Examplcs in Brooke aud Fitzberbcrt, that it is not good with» 
out a Repeal. But this Calc, viz. of 6 H. $, g+ cxtcnds only 
to 
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cod>.nd and not to an Advewlong*e. But it was rc(o!ved by 
all the Judges, That the Church was void by the Statute of 
31 Eliz. toall parpolcs, and to all perſons, as to the Far.ſhi- 
oners, as to a ſtranger, who brings Treſpaſs, or Ejeftione firme 
as tothe King, as to him who Preſents z and that without 
deprivation, or Sentence declaratory in the Ecclcliaftical 
Court : And accordingly Judgment was given. 


Hichcocke 2gainft Hichcocke. 


' 140+ TIS Caſe was this : The Vicar did contra with a 


Pariſhioner to pay ſo much for encreaſe of Tithes, 
and diedzand his Succeſſor fucd in the Eccleliaftical court for 
them.And a Prouhibition was prayed, and granted by all the 
Juſtices. And here it was ſaid, That a real Contra made by 
the Parſon,and confirmed by the Ordinary, could not be al- 
tered in the Spiritual Court.And by Scrjeane Mallet, a real ac- 
cord though it be between Spiritual Perſons, and of Spiritual 
things yet it is only queſtionable at the Commen Law. 20 E. 
3- Annuity 32. 3$8E. 3.6.8 & 19. And by Serjeant Clarke, 
Keal compoulition by a Parſon, who claims not any <encrcate 
of the endowment to the Parſonage, ſhall not binde his Suc- 
ceſſor, The words of the Contract here weie, inter ſe conve» 
wernint ; and that is no real Compoſition, although that the 
Biſhop call it ſo, reals Compeſitio,and his calling ot it fo do'h 
not alter the nature of it, but it remains a Perſonal agrec- 
ment; and ſo (halt not bind the Succflor,although it be con» 
tirmed by the Biſhop. A Parſon cannot do any thing to the 
damage of his Succeſſor. The Vicer took Oath, That they 
were not for encreaſe of Tithes : the Ordinary being a (tran- 
ger to the Compolition,is not made a party by his Contirma- 
tion,nor is the Compoſition altered by it. Littleton Sed. 3 35+ 
The Lord confhirms the Land to the Tenant, the tame doth 
not alter the Tenure, nor prejudice the Lord, The power ot 
the Biſhop, axgendi & mixuendi the Portion of the Vicar, is 
by the Common Law, for general Cure of Souls, Th: : ar- 
ſon and Vicar have privity betwixt them, 40 B, 3. 28. 31 H. 

6. 14+ 
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5. 10 Hq. 18.Dzer 43 © 84 | 


141. A Prohibition was:prayed to the Court of Requeſts, 
and the Caſe was thus : A Fcme (ole poſſefled of a Termycon- 
veyed the ſame over in Truſt for her, and Covenanted with 

. $. whem the did intend to marry, that he ſhould not 
meddlc with it, and for that purpoſe tcok a Bond of him, 
Thcy intermarricd ; he may intermeddle with it, but he ſhall 
not have it 3 and by Equity he cannot «fligne it, by reaſon of 
the Covenant before marriage. A Ferne fole conveys a Term 


-in Truſt,and then marticths the busband aſſzgnes it,the Truſt, 


not the Eliate ſhall pals, by Reeve and Foſter. But by all the 
Judges a Prohibition ſhall not be, for it is matter only tor 
Equity : But if they dirc& Demiſit, or non demiſit, Aſſignavit, 
or #ox, &c. then they excecd ther Juriſdiction, and a Prohi- 
bition Iictb. R 


142. A woman brought a Writ of Dower, and recovered, 
and upon a ſuggettion made upon the Roll that the husband 
died (ciſed, a Writ of enquiry of Damages iſſued forth. And 
before the Retorn thereot,a Writ of Error was broughtzand it 
was by Steward againlt Stewardzand two things were moved: 
3» Whether Error would lie before the Retorn of the Writ 
cf Enquiry, or not. 2-Whethecr the Writ of Error be a Super- 
ſedeas to the Writ of Enquiry. And by Taylor and Kell 
Serjcants, That Erzor doth not lie before Judgment upon the 
Writ of Enquiry, And this caſe they compared to — 
cale 11 Rep. 38- But by Serjeant Bacon it is well brought. 
Dower is by the Common Law, and damages arc given by 
the Statute of Merto#, and that is the main Judgment. 5 Rep, 
$8, 59. And the veiy calc is put in Medcaifes cale, 11 Rep, 
aud dittinguiſhed from other calcs. Aud nt was argued by 
atiother Serjcant, That the Error was well brought, becaule 
that in Dower the Judgment doth determine the Original ; 
and therefore at the Common Law Error will well he, Aud 

the 
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-thedamages are 'given by the Statute of Mertcx, but that 
doth not alter the Judgment, or the nature of the Action. 
I differs from the caſe of Judgment in an Ejefioue firme, 
and Accompt 5 for after ſuch Judgments Nouaſuit may be; 
but not (o in the cafe of Dower,in which Judgment is,qu2d re- 


s, ewperet, &c. A Precipe is brought againit rwo , one pleads 
te ro iſſue, the other an in(uſhcient Plea, upon which Jadgmear 
h is given. No Error lieth betore Judgment be given tor the 
Nt other : for the whole matter is not determinzd, But in feve+ 
ral Precipes againſt two, it is otherwiſe, 34 H. 6. 18 Fitz. 
l Scire facis. 11 Rep. 39. a. b. In caſe ot Ejefioae firme it 


isa Quere if Error may be brought, &:. And Bankes Chict 


D Jaſtice (aid. That it ha1bzen adjudged both way ; but that 
t differs from our caſe, for in that damages are given by the 
c Common Law. Judgment is, in a Quare impedit Error may 
I be brought betore, &c. which is like to our caſe, for damages 
, in bot h caſes are given by Statute, And where it was object- 
- td, That thereby damages ſhould be loſt; He anſwered, No, 


For the Kings Bench may award a Writ of Enquiry of Dama. 
ges. And the 11 Rep. is expreſs Authority. 2. The Error jg 
no Superſedeas, &c, 11 Fac. in Tincke and Brownes cale, it 
was rulcd and reſolved, That a Writ of Error brought, was 
not a Swperſedeas to the Writ of Enquiry of damages. But it 
was relolved by all the Judges, that the Error was well 
brought, for the rea(ons betore given ; and that Error is a S#+ 
perſedeas to the Writ of Enquiry, And it was cnired for a 
Rule, That in all Writs of Enquiry ot damages, notice ought 
to be given alwel in Real as Perional Actions, 


_ I —" TO_—_— ww .,yvz 


143+ If a Priſoner will remove himſelf by a Habeas Corpus, 
he ſhall pay the Colts of the Removal : but it the Plaintiff 
will remove the Priſoner, he ſha!l pay reaſonable charges. 


144+ Dickenſon Libelled againſt Barxaby in the Spiritual 
Court tor thiuic words : D. i a 6:ajtly Dutean , Drunign 
N Zuean, 
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© mean, Copper-noſe © uean, and ſhe was one cauſe wherefore 
Barnaby left bu wife, and bath miſpended five bundred pounds, 
and that ſhe kgeps company with Whores. And a Prohibition 
was. prayed and granted, becauſe that the words are not acti» 
onable, 


145- Hill. 16 Car. in this Court. 4. a poor man (old his 
eſtate for twenty pound yearly, to be paid during his lite: 
for the ſecurity of which, the Vendee was bound-to A. and 
another in a thouſand peunds z the other releafeth the Bond, 
the mony not being paid. A. is compelled: to have Reliet of 
the Pariſh for his maintenance. The Churchwardens and A. 


exhibited a Bill in the Court of Requeſts, and there had re- 
medy. 


146+ A-and B. his wife Preſent to a Church,to which they 
have no Right. Queſtion , Whether that doth grant any 
thing to the wite or no ? Reſolved, No.--For the wite is at the 
will of her husband, and Preſentation is but Commendation, 
or the A of the husband, &c. And it is not like unto an 
Entry in Land by them. Mich. 16 Car. betwixt Neſſon and 
Hampton. Otherwiſe it is when the wife hath Right. 


Sir John Pits Caſe. 


1 47s yore caſc of Sir Fobx Pits Philizor of Loudon, it 

was moved, that his Executors might have the pro- 
fits of the Writs which are to be ſubſcribed with his name, 
foraſmuch as all Procels of the ſame ſuit ought to have the 
{ame name ſubſcribed to them : for the attendance of them 
being necelary, they ought to have the profits according to 
It. Tooleys calc, Hobarts Reports. The reaſon which was gi- 
ven to the contrary was, becauſe there was another Officer, 


who 1s toan{wer any damages, by reaſon whereot he is to 
have the benefit. 


148. Judges are the only Expoſitors of Aﬀts of Parlia- 
ments, 
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ments, although they concern Spiritual things, Segrles calc, 
Hobarts Rep: 437+ 4 E-4-37 38+ 


- 149+ If horſes be traced together, they are but one di- 
ſireſs . And note, Fetters upon a horſe leg, may be diſtrein- 
ed with the horſe. 


Hillary 16* Car, in the Kings Bench. 


I50- Merchant goeth beyond Sea, and marricth an 
Alien. It was reſolved, that the Iſſue is a Deni- 


zcnzfor the husband being the Kings ſubjeR,the 
wife is not re{peed,becauſe the is at the will of her husband, 
and alſo becauſe they arc but one perſon in Law. Bacon and 
Bacons Calcs 


151. If a Town hath a Chappel, and bury at the Mother- 
church, and therefore have time out of mind repaired part 
of the Wall of the Church, it is good to excuſe them of re« 
pairing the Church, Inhabitants of ſuch a place preſcribe to 
repaira Chappel of Eaſe : and in regard thereof , that they 
have time out of mind bcen free from all Reparations of the 
Mother-church, it is good. But if ſuch a Chappel hath been 
built within time of memory, then they ought to have proof 
of ſome agreement,by virtue of which they are diſcharged of 
Reparations of the Mother-church. Paſcb. 17 Car. in the 
Kings Bench. The Inhabitants within the Pariſh of H. ha- 
ving a Chappel of Eaſe, and cuſtom that thoſe within ſuch a 
Precin& ought to find a Rope for the third Bell, and fo re- 
pair part of the Mother-church : in conſideration of which, 


they have bcen treed trom payment of any Tithes to the 
N 2 ' Mother 
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Mothet-church; Whether it be a good Cultome, or not, 
Dnere, for it was Adjorns. 
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Hillary 16* Car in the Common Pleas. 


152. Here the Eccleſiaſtical Court hath conuſance 
of the cauſe, there proceedings, although 
' they beErroneous, are not examinable in 


this Court. And it was given for a Rule, That it is no cauſe 
to grant a Prohibition. . 


153+ The Sheriff in the Retorn of a Reſcous, ſaid, that 
te was 1n Cuſtodia Ballivi Itinerantis. And that a Reſcous was 
made to his Baily Itieraut 3 and it was not good : others 
wiſe, if he had been Bailiff of a Liberty, for the Law taketh 
notice of him. And therefore the Court did award that the 
Reſcouſers ſhould be diſmiſſed, and that the Sheriff ſhould 
bring in the man by a certain day at his peril. Otherwiſe it is 
inthe Kings Bench. | 


154+ One cannot be Attorney within age, becauſe he 
cannot be ſworn. 


| 155+ Commiſlſioners have a Warrant , and they execute 
it with another who is a [tranger to the Warrant 3 It is good, 
and the other perſon is but ſurpluſage. 


- 156«.A Prohibition after Sentence ſhall not be grantcd 
but in ſome eſpecial caſe. | 


; 
157+ It was Ordered by the Lords Houſe of Parliament, 
That 
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That only Mcnial ſervants, or one who attended upon the 
perſon of a Knight or Burgels of the Parliament , ſhould be 
free from Arrclt. 


153. Adminiſtration is granted to the wife, the husband 
having many children. Whether it be in the power of the Or- 
dinary to make diſtribution, or not. Firlt, if there be an Exe- 
cutor, then not. Secondly, After diſtribution there may be a 
Debt which was not known at the time, and then the Admi- 
niſtrator ſhould pay it of his own goods. And therefore there 
ean be no diſtribution. On the other ſide, it was ſaid, If the 
Ordinary ſhall not diſtribute, then if 4 man dieth Inteftate, 
and hath goods of the value of an hundred pounds, and Ad- 
miniſtration be committed to the wite, ſhe ſhould have all, 
and the children nothing z which would be hard. 


159. A thing which may be tried by a Jury at the Com- 
mon Law, is not triable in Chancery : for in the tirſt Caſe, 
if they give not their Verdict according to their Evidence,an 
Attaint licth ; but in the other there is no remedy. * 


160. After a Writ of Error granted, a Warrant of Attur- 
ney cannot be filed, if the party be alive who made. the 
Warrant: but otherwiſe it he bz dead. 


161. A Declaration cannot be amended in matt:r of Subs 
itance, without a new Original : otherwiſe of Amer dments 
of matter of Form. 


162+ The Statute of 5 & 6 E. 6. cap. 1+ and 1 Elizs cap. 2 
prohibite any man to be abſent from Church, having no law- 
ful or reaſunable cauſe. A man was ſued in the Ecclefiaſtical 
Court for bzing abſent from Church 3 and he pleaded ſome- 
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thing by way of excuſe, - Hyde Serjeant praycd a Prohibition, 
becauſe they ought not to hold Plea of the excule. :- but the 
"Court did agree that they might hold Plca of the excuſe, 
' therwiſe upon a falſe ſuggeſtion you-would defeat the Ecclehi. 
aſtical Court of all Conulans in ſuch catcs. And therefore 
they were all againſt the Prohibition, and by the Court they 
ought to plead their excuſe ther 3 and it they will not admit 
of it, then a Prohibition ſhali be granted. Ard notegthat it 
was laid by Bankes Chict ]:.#ticc, tat bulore the Statute of 
1 Eliz. the Ecclchaftical Couit might puniſh any perfon for 
not coming to Church, pro reforazatione morum & ſalute ant 
Mes 


163- Where there are ſeveral Meds alledged, there (eve- 
ral! Prohibitions ſhall be'grantcd 3 but where divers are ſued 
joyntly, and they alledge one Mod only, there they ſhall 
have but one Prohibition, by Reeve and Foſtey Jultices, the 0- 


thers being abſent. 


PA EEE NCI 


Paſch. 15* Car in the Kings Bench, 
Edwards and Ropers Caſe. 


16 s Þ He Caſe was thus ; Tenant for lite,the Reverſion 


to an Ideotz an Unkle heir apparent of the Idecot 

levied a Fine and died, Tcnant for life died, the 
Jdeot diced : the only Queſtion was, Whether the Iflue of 
the. Unkle who levicd the Fine ſhould be barred or not : 
Fones : that it ſhould 3 his chict reaſon was , becauſe the 
Son muſt make his conveyance by the Father, and as to him 
he is barred. Asina Writ of Right, he ought of neceflity 
to namehis Father, and that by way of Title, fo here. But 
Crooke and- Barckley contrary 3 and their reaſon was, becauſe 
that here the Iſſue of the Unkle doth not claim 1» the right 
line, but in the collateral.Second]y,becauſe the nair.ing_ ot the 
| the 
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father here is not by way ct Title, but by way of pedigree 
only. Note, that Serjcaue Rolls in the Argument of the Ser» 
jeants caſe ( which was the very point) ſaid, that this cale was 
adjudged, according to the Opinions of Crooke and Barck/ey, 
viz. that the fine ſhould not bar the Iifae. The Scrjeants Cale 
atoreſaid was Trin- 17 Car. 


165. Payne the elder and P.ryne the younger were bound 
joyntly and (cveraily in an Obligation to Dexns, who after» 
wards brought Dcbt upon the Boad againt(t both. And atter 
appearance, Deunis centred into a Retraxit agaivit Payne the 
younger z and whether this were a diſcharge of the elder al- 
fo, was the Queſtion. And this Term it was argued by May- 
ard tor the Defendant, that it was a diſcharge of Payne the 
elder alſo, for it doth amount to a Releaſe 3 and it is clear,that 
a releaſe to one, (hall diſcharge both. Rolls contrary, that it 
gocth only by way of Eftoppel, and notas a releaſe, and 
therefore ſhall not bar. Barck/ey Jultice : that it amounts to 
a Releaſc, and therefore (hall diſcharge both. 7 E. 4+ Hick: 
mots caſe in the 7 Rep. the Plaintiff (hall not have jadgment 
where he hath no cauſe of Action. And here by his Retraxit 
he hath confeſſed, that he hath no cauſe of Action,and there- 
forc he (hall not have judgment. Further, a Retraxit is not 
an Eſtcppel, but a Bar of the Action 3 b:hides, here he hath 
altered the Deed,and it is not joynt, as it was b:fore, like as 
where he interlines it or the likc,there the Decd is altered by 
his own a, and therc tore the other (hall take advantage of 
if Crook Jaltice contrary 5 tor it is not a Releaſe, but quzſi 
a Relcaſc and it the Obligie ſucth one, and covenanteth with 
him that he will not turther (ue him, the ſame 1s in the na» 
ture of a Releaſe, and)yet-the other ſthalſnget take: advantage 
of it, Soin this caſe, 21 FH. 6. there o1ght to be an actual 
Releaſe, of which the other (hall take advantage, and there- 
fore 1a this Cale, becaulc it is but in the nature at an Eltop» 
pc}, the other (hall not take advantage of it, 
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Sprigge againſt Rawlenlon. 


"_ a Writ of Error to reverſe a Judgment given in the 
Common Pleas in an Ejettione firme, the Caſe was : R, 
brought an Ejeione firme againtt 8. and declared of an Eje- 
ment de uno meſuagio & wno repoſitorio. And the Jury tound 
tor the Plaintith,and aſſeſſed damages entire ; upon whicha 


» Writ of Egror was-.brought here, and the Error which was 


largely debated was, that Repoſitorium, which was here put 
tor a Warc-houle, is,a word uncertain,and of divers lignifi- 
cations, as appearcth by the Dictionary. And therefore an E- 
jeAione firme de uno repoſitorio is not good, and by conſequence 
the damages which are joyntly aſlcfſcd are ill afſefled. And 
in an Ejedtone firme (cilia ſhall be given by the Sheriff, upon 
a Recovery, as in a Precipe quod reddat, 3nd therefore the 
Ej<&tment ought to be of a thing certain, of which the Sheriff 
may know how to deliver ſeifin, otherwiſe it 1s not good, 
Bareley and Crook Juſtices were, that the —_ ent ſhould 
be aſhrined, and that it was certain enough 4 but Jones and 
Bramſton Chict Juſtice contrary, that it was utterly uncet- 
tain. For that is Repoſitorium in which a man repoleth any 
thing ; and an Ejedione firme de uno tenemento is not good, bes 
caulc there are {everal tenements. So here, b<caule there are 
ſeveral Repoſitories, and the Sheriff cannot tradere poſſeſſio» 
nem: and afterwards Barckey releaſed his Opinion, and judg- 
ment was given, that the Judgment given in the Common 
Pleas ſhould be reverſed. 


Man having a Legacie deviſed unto him out of 
Exccutors in the Spiritual Court to atlcur to the 


Trinit. 19* Car in the (ommon 
a Leaſe tor ycars, which Indevture ot Leaſe was 
Lcgacie 


Pleas. 
167s 
1 Y in he hands of a ſtrange: The Legatce ſned the 
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Legacie. And Eyars Serjeant prayed a Prohibition, becauſe 
they order that the Leaſe (ſhould be brought into Court, which 
they ought not to have done,being in the hands of a ftrapger. 
But the Prohibition was denied by the whole Court, for they 
may make an«Xxecutor aſſent to a Legacie out ofa Leaſe, and 
therefore may order that although that the Leaſe be in the 
hand of a third perſon, that it ſhall be brought in toexe- 
cute it. For the Order, although it be general, birds only the 
Defendant z and it was agreed by the Court, that aſſets ox not 
aſſets 15 triable by them. 


Juxon againſt Andrewts, and others. 


168. YN an EjeGtione firme, the Defendants pleaded not guil- 
| >= the Jury found them not guilty for part and guil- 
ty in tanto unius meſſuagii in occupatione, Oc. quantum tat ſu- 
per ripam3 and whether this Verdict were (uthciemtly certain, 
{o as the Court might give judgment upon. it, and execution 
thereupon might be had, was the queſtion. And by Whitfield 
Serjeant the Verdict is certain enough: it hath been adjudged 
that where the Jury tind the defendant guilty of one Acre,par- 
cel of a Mannor,that it was good:(o of the moiety of a Man- 
nor which is as uncertainas in this caſe. And it is as ccrtain as 
if they had ſaid, So many fect in length, and fo many in 
breadth: for it the certainty appearcth upon the view of the 
Sheriff,who is to deliver the poſlcfſion,it (uſfceth : and Clark, 
Serjeant who was of the ſame {ide (aid, that it is a Rulein 
Law, od certum eſt quod certum reddi poet, and this may be 
reduced to certainty upon the view of the Sheriff, and there- 
fore it is certain enough. Belides, it is the fiading of the Jury 
who are lay gents.M.$. Fac.in the Kings Bench,an Ejettione fir- 
me was brought for the Gate-houſe of Weſtminſter,and che Ju- 
ry found the Defendant guilty, for ſo much as 1s between ſuch 
a room and ſuch a room, and adjudged good, and here it 1s as 
uncertain as in our caſe. Mich. 19 facobi. Smalls caſe in 
Hobarts Rep. The Jury in an Ejeftione firme tound the Defen- 
dant guilty of a third part,and 7” I Serjeant,that M—- 
Vera! 
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Verdi& is uricertain, and therefore not good. And it 15 nat 


ſufficient that the certainty appar to the Jury, fort behoo- 

vetly that cert2 res deducatur in judicinum. Inftitut. 2272.3 E.z, 

23- b. 18 E.3449. 40 E. 3. 5 Rep.Pleytors cale, Secondly, here 

35 no certainty for the Sheriff to give execution, tor ſo much 

in length or in breadth,that is,q#od jtut ſuper ripam, doth not 

appear. And thirdiy.thereupon great inconvenience will arife, 

— attaint will le upon ſuch uncertain Verditt, ſo as the 
defendant ſhall be without remedy: and the whol: Court(cx- 
cept Juſtice Crawley ) Banks, Reeve, and Foſter, did rc{olve 
that the Verdid& was if {uthcicnt tor the incertainty; and all a- 
greed, That thercis groat differcuce betwixt Trefpats'and E- 
—_— for ſach Verdict in Treipals may be good, tur 
there damages are only to be recovered, but im an Ejedion: 
firme the thing it ſelf. And their realon m this Calc was. 
That although the certainty may appear to the Jury, yet that 
is not enough, tor they ought to give jud gment,&* oportet quod 
certs res deducatur in judicium. And they agreed, that it they 
had found him guilty ofa Room, it had been good, and (© 
the Caſes on the Acre of Land,and ot the third part of a Man- 
nor is good, for thote arc ſuthciently certain, tor of them the 
Law takes notice. The Opinion of Crawley,wherefore the ver- 
did ſhould be good, was, becauſe the demand here was cer- 
tain,although the Jury tound it in #axto, &c. And where there 
may be certain delcription tor the Jury it is good enough,and 
the rather becauſe the Verdict is the finding of lay gents: and 
he compared it to the caſe of the Gate-houſe aforclaid ; bur 
he agreed, that it the Writ of Ejedione firgre had been brought 
de tanta unims meſſuagii,&c.quod ftat ſuper ripam,that it would 
not, haye been good, but the Verdict-1s good for the reaſon a+ 
foreſaid». But Jultice' Reeve-faid, that that which is naught in 
the demand, is naught in the Verdict, and therefore navght 
in the judgment, and therefore the Court 'would not give 
judgment, and therefore a Venire facias de-novo was prayed, 
and granted'by the Court, © 


169,. Conch libelled againſt Toll ex officio in the Eccleſiaſti- 
cal 
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cal Court for Incontinencie without a Citation-or-preſents 
ment,and for that the: Defendant was excommunicated'3 and 
Gothold prayed a Prohibition, which was denied by Crawley 
and Reeve Jultices (the others being abfent)and it was ſaid by 
Reeve, That where thcy procecd ox officio a Citation is rot 
needtul, but put caſe it were, yet thy taid, that no Prohibiti-,, 
on i5 to be granted as this cale is, bccaule, that where the Ec- 
cleliaſtical Court hath Juriſdiction, although they proceed er- 
roncouſly, yet no Prohibition lieth, but the remedy is by way 
of Apptal, and there he ſhall recover good coſts : and it was 
ſaid by Crawley, That it the party bgretorncd cited, and he 
is not cited, That an Action upon tht cale licth. 


170. A woman libelled in the Arches againſt another tor 
calling of her Fade, and a Protubition was prayed au@grant- 
cd, becauſe the words were not defamatory, and donot ap- 
pertain unto them. And Reeve (aid, that for Whore or Bawd 
no Prohibition would lie, but they doubted of Quean. 


171+ Bxcox Scrjcant prayed a Prohibition to the Court of 
Requeits upon this ſuggeſtion, That one Executor ſued ano» 
ther to accompt there, and an Executor at the Common Law 
before the Statute of Weſt. 2. cap. 11+ could not have an ac- 
compt tor caule of privity, and now by that Statute they may 
have an accompt,but the ſame ought to be by Writ,and there- 
tore no accompt licth in the Court of Requelis.Secondly,they 
have given damages where no damages ought to be given in 
an Accompt. And laſtly, they have 1cqueſired other Lands, 
which is againſt the Law 3 and tor theſe realons he prayed a 
Prohibition. I/hitfield Serjeaut contrary. 
1+ It is clear that an accompt by Bill lieth for an Attorney 
in this Court,and (o in the Kings Bench and Exchequer : and 
as to damages it is clcar that in an accompt a man ſhall reco- 
ver damages upon the {ccond judgment, but as to the ſeque- 
fixation he could not fay any thing, but turther he ſaid, That 
O 2 if 
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it was not an accompt but only a Bill of diſcovery againſt 
Truſtees, who went about to defeat an Infant, and upon the 
reading of the Bill in Court it appeared that the fait was 
meerly for the breach of a trult, and for a confederacie and 
combination, which is meerly equitable. Wherefore a Prohi- 
bition was denied becauſe it was no accompt, but as to the 
Decree for ſequeliring other Lands,the Prohibition was gran- 
ted. 


Trin. 17” C a in the Kings Bench. 


172» Afte brought an Action upon the Cale upon an 
Aſſumpſu againſt Farmer,becauſe that where the 


4 Plaintiff had fold to the Defendant ſo much 
wood, the Defendant in confideration thereof did aſſume and 
promiſe to pay ſo much money to the Plaintiff, and to carry 
away the wood before ſuch a day z the Defendant pleaded that 
he paid the money at the day aforeſaid, but as to the carry- 
ing of it away before the day, he pleaded non aſſwmpſit, and 
the Jury found that he did not pay the money at the day, but 
as to the other they found that he did. aſſume and promiſe as 
aforeſaid, and it was moved in Arreſt of judgment, that the 
finding of the Jury was naught, for being but one Aſſumpſit, 
and the ſame bing an intire thing,it could not be apportion= 
ed,ai:d therefore they ought to had the intire Aſſumpſit for the 
Plaintiff, or all againſt him. And the Court agreed all that, 
and awarded, that there ſhould be a Repleader 3 and the 
Chicf Juſtice Bramſtox (aid, That for the reaſon given before 
the Detendants plca was not good, and therefore the Plain- 
tiff might have demurred upon 1t, which he hath not done 
and thc1etore they agreed, that the Verdict. was naught tor 
the reaſon aforclaid. | 
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173 Williams was indicted at Briftow, upon the Statute 
of Jy cap. 11- for having two wives.and upon not Guilty, 
pleaded, the Jury found a ſpecial Verdict, which was thus : 
That the (aid Williamt marricd one wite, aud was afterwards 
divorced from her cauſa adulterii, and aftcrwards married the 
other, and it that were within the Proviſo of that Statute 
which provides for thoſe who are divorced, was the Queſtion. 
And it was reſoived without argument by Bramfton Chict 
Juſtice, and Heath Juſtice ( the other being ableat) That it is 
within the Proviſo, tor the Statute (peaks gezucrally of Di- 
vorce, and it isa penal Law: and Heath*(aid, That by the 
Law of Holy Church the parties divorced cauſz adulterii 
might marry, but pars res not without licence, and he cited 
the caſe of Anne Porter of late in the Kings Bench, who was 
divorced cauſa ſevitie,and afterwards married one Rootes,and 
upon an Indictment upon this Statute it was doubted and de- 
bated whether it were within the Proviſe of this Statute or 
not ? but reſolved it was not, becaule only a Divorce 4 coha- 
bitatione, and a temporal (cparation until the arger pali, but 
the divorce here is & vinculo matrimonii. 


174+ One was choſen to be Clerk of a Pariſh-Church, and 
was put in and continued Clerk three or four years, but was 
never {worn 3 and now 2 n:w Parſon puc him out,and {wore 
anothzs 1a his p.ace. Keeling and Rolls >crjcant praycd a Writ 
of Reltitution, and compar. d tie ſam? to the Cale of dif- 
tranchilſemcnt,where Rettitucion lieth. But Bramſten and Heath 
Jaſtices ' the other ablcnt) would not grant it. And the Chief 
Jaftice ſaid, that th: DyFor. had not pow.r to ouſt him 
tor he (aid that it is a temporal Oikice, with waich the Parſon 
bad not to do; and further, they conccived that the Clerk 
hath remcdy at Law, wicrctore they would not award a 
Writ of Reititution, but they (aid, that it the C'erk was ne- ; 
ver {worn they would award a M:n4at. to [wear him, to . 
which the Counſcl allcnted, 
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175. \? Hite exhibitcd a Bill in the Court of Re- 
queſt againſt Grubbe for Moncy due vp- 


on account z upon which Mallet moved 

for a Frchibition, becauſe it's no other than in the nature 
of a debt upon acc6'int, of which a Court of Equity hath 
no JuriſdiGion , for by ſuch means the King ſhovld loſe 
his Fine , the Defendant ſhould be put to another Anlwer 
upon his Oath, and which is above all, they would reter-the 
merits of the Cauſe to others, and according: to their Certi- 
ticates make a Decree, fo that by this means they would cre- 
ate Courts of Equity without number.Serjeant Clark contre 
ry againſt the Prohibition, for he (aid the Detendant had exhi- 
bired a Croſs Bill,and fo had affirmed the Juri{didion,and he 
ought to have demurred to the Juriſdiction 3 and he faid that 
where parties aſſent to a Decrce, there the Kings Bench will 
not grant a Prohibition. For he ſaid, that by the*fame reaſon 
that a man may chuſe Arbitrators, he may cle& his Judges; 
and further, he (aid that the ſuit was {or moneys due tor dis 
vers things delivered by the Plaintiff being a Chandler ina 
Country-town, which he ought to prove to be delivered, and 
he had no proot : but Crawley and Reeve Jultices, the others 
being ablent,grantcd a Prohibition, becaule it is no other but 
an Action ot debt upon account 3 and Crawley laid,that the 
particulars arc out of doors by the account, in debt brought, 
it 15 {uthcient to ſay, that the Detendant was indebted to him 
tor divers Commeditics. And they accounted,and upon the ac 
count the detendant was tound to be in debt to him ſuch a ſum, 
@c. Ard note, it was {aid in the Bi!l that the Plaintift had oo 
Witncfles to prove the delivery of the things aforeſaid, and 
not withltanding they granted a Prohibition.tor they faid,there 
is no 1.mcdy in the Court of Requeſts it you have no prook. 
But 
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Bit is was faid that the Deftcndagte in the Court of Requeks 
had confeſſed the delivery -ot the things in his anſwer there, 
For which cauſe the Jadges fard , that this confeflivn ther: 
might be given in evidence againſt him at Law. 


176, Thrce covenanted joyntly and (everally with two 
ſeverally, and afterwards one of the Covenanters marri.d 
with one of the Covenantces: by Serjeant Mallee the Covenane 
is gonc3beſides,a man cannot covenant with two {cverally,as a 
man cannot bind himſelf to t wo ſeverally. Further,they joyn- 
ed in in Action where the covenant 15, ſeveral, that which 
they ſhould not do. Crawley and Reeve Jultices did conceive 
that a man might covenant with two ſeverally, becaulc that 
it differs from the caſe of a Bond, for a covenant ſounds only 
in damages, but they conceived clearly that they ought not to 
joyn in action, and it was adjourned, 


 177- It was ſaid ina Caſc at the Bar by Sergeant Gudbold 
that it was a Rule in the Kings Bench, That although aa 
Atturney be dead, yet the Warrant of Atturncy might be ti- 
led, which was not denicd by the Court here. 


Lawſon and Cookes Caſe. 


a | a ſecond deliverance which was centred Hill. 16 Car. 
Rot.1530.the Caſe was thus: A man had aR-at-charge 
in Fee, and for Arreragcs thereot, did diſtrain, & then grant- 
ed the ſame over. And the Quelition here was, Whether he 
ought to avow or juſtitic 3 and the doubt rcltcd upon this,vite 
Whether the arrerages be gone by the grant of the rent, not - 
withſtanding the diltrc(s betore taken,or not.By Serjeant-C1- 
lis the arrerages are loſt, for without queſtion tie cannot have 
dcbt. And he cannot avow,tor that depends upon the inheri- 
tance which is gone by the grant,q Rep.5.0gaels cale,&* 19 H. 
6-42-b.Acc. And herc he hath avowed and not jultificd, 4s bo 
ought 
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ought for toexcuſe himſelf of damages, and therefore ig 

naught. But he took this differerice betwixt the AQ of God, 
and the A of the party, as here it is 3 where it is by the A& 
of God, as where there is grantee for ayothers life of a rent, 
and ceſiuy qui vie dieth, or whcre a man hath rent in the 
right ot his wite"and ſhe dicth, in thoſe caſes the arrerages 
ſhall not be loſt ; But where a nr an grants over the rent as in 
our Caſe which is his own Act, there the arrerages are lot, 
Inſtitut. 285. A man intitled to waſic accepts of a ſurrender, 
it deltroys his Action, otherwiſe where it is by act of Lay, 
Soit a man bring dcbt for twenty pounds, and afterward 
accepts ten pounds,that ſhall abate the Writ, becauſe that it is 
his own Act 3 avd this difference may be collected out of the 
book of 19 H. 6. Belides, until avowry it doth not appar 
upon Record tor what the diſtreſs is taken, whether for rent, 
or tor damage feaſant. Serjeant Godbold contrary, that he 
ought to avow, becaule the rent in this caſe is not gone 3 and 
he 1aid, there was a difference between this Caſe and Ognel; 
caſe,tor there was no dittreſs taken betore the rent granted, us 
here isz and there the privity is gone,and the diſtreſs follows 
the rent,but here we have a pledge for the rent which is the 
diſtrels, and return of the cattle it it be tound for us, 19 H 
6. 41-4. Where the diftreſs was lawfully taken at the begin- 
ning, there we may avow, and it is good to intitle us toa t- 
torn, 22 E. 4. 36. Where there is a duty at the time of the di- 
ltre(s,there he thall always avow ard not jultihe, and at leaſt 
it turns the Avowry into a Juſtification in ous Caſc,ſo as you 
ſhall not make us Treſpaſſers,but that we may well juſtihe to 
fave our damages. Crawley Juſtice; that the Avowry is turned 
into a Juttihcation, and that there is ſufficient ſubttance in the 
Plea torxan{wer the unjult taking the diſtreſs. Juſtice Reeve: that 
it 15 gcod by way of Avowry, tor the dittrcls being lawfully 
taken at the time,it ſhall not take away his avowry, & there- 
tore he ſhall have Retorn,tor that was as a gage for the rent, 
and theretore diff.rs from the other Cafes. Jultice Foſter put 
this Caſe at the Common Law: Dilireſs was taken, and betore 
avowry Tenant for life died, Whether he ſhall avow or juſtitie. 
But 


—— 
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But all agreed, that at the lealt the Avowy is turned into a 
Juſtification, but it was adjourned. 


179-The Court d:manded of the Protonotharies,Whether 
a man might make a new allignment co a ſpecial Barzand they 
faid no, but to a common Bar only, viz. that the Treſpaſs 
(if any were) was in BI. Acre, there ough: to be a new aſ- 
fignment by the Plaintiff ; but Keeve aud Crawley Jattices 
(the other being abſcat) held clearly, c 14t the Plaine ft might 
mae a new aflignment toa (pectal Barz and turther they 
ſaid, that the Plaintitf if he would rfight cnſe the Deten» 
dant upon his Plca, but we wili act filtter hum to do {o, be- 
cauſe that his Plea is mceer!y to make the Plaintiff to (hew the 
place certain in his Replicativa in which the Treſpaſs was 
done. 


t$0. The Diſſeiſee levieth a Fine 3 by Reeve and Crawley, 
Juſtices, it (hall not give righe to the Diſſeifor, becaule that 
this Fine (hall enure only by way of Eltoppel, and Eftoppels 
bind only privies to them and not a ſtranger, and therctore 
the Diſſcilor here ſhall not take benefit ot it, and therefore 
they did conceive the 2 Rep. 56-4. to be no Law, Vid. 3 Rep, 
90. a & 6 Rep. 70. 4. 


1$1. Serjeant Calls praycd a Prohibition to the Court of 
Requeſts for cauſc of priority of Suit, but by Foſter and Craws 
ley Juſtices (the other being abſent) priority ot Suit was no» 
thing, the Bill being exhibited there before. Jadgment given 
in this Court. 


182. The Caſe of White and Grubbe before being moved 
again, it was (aid in this caſe by Reeve and Foſter Juitices,that 
where a man is indebted unto another for divers wares, and 


the, debt is ſuperannuated according to the Statute of 24 Fac. 
P 


caÞ. 16+ 
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cap. 16. avd aftciwards they account together, and the party 
{ound to be indebted unto the other party, in fo much mony 
for (uch wares.in that Caſe although that the pity were withy 
out remedy before, yet now he may have d;bt upon accompt, 
becauſe that now he is not bound to ſhew the particulars,but 
it is (uſhicient to ſay, that the D. fendant was indebted to the 
Plaintiff upon accompt, pro drverſis-mercimonits, Oc- 


133. A Prohibition was prayed unto the Council of the 
Marches of Wales,and the Caſe was thus : A man being poſ- 
Eflcd of certain goods,deviied them by his will unto his wie 
for her life; and after her deccate to F S. and died. F.S$.in the 
life of the witt d:4 commence Suit 1a the Court of Equity, 
there to ſecure his Iatereſt in Remainder, and ther. upon th.s 
. Prohibition was prayed. And the Jultices, viz. Banks Chict 
Juſtice,Crarley,Foſter (Reeve being abſent ) upon contidera= 
tion of the point before th m,did grant a Prohibition, and che 
rcaſfon'was becauſe'the deviſe in the remainder ot- goods was 
void, and ther: fore no remedy in cquity, tor Aquitas ſequitur 
legem And the Chief Jaſtice took the:difference, as is in 37 H. 
6+ 3O. Br. Deviſe 13. and Com. Welkden & Elkingtons Calc, 
betwixt the devile ot the uſe and occupation of gouds,and the 
deviſe of goods themſelves. For where the goods thcmſclves 
are deviſed, there can be no Remainder over'z .otheswile, 
where the uſe or occupation only is deviſed. It is true that 
hcir looms ſhall deſcend, but that is by cuſtofne and continu- 
ancc of them, and allo it is true that the deviſe of the uſe and 
occupation of Land is a deviſe of the land it (elf , but not fo 
in caſe of goods, for one may have the occupation of the 
goods, and another the Intereti, and {ſo it is where a man 
pawns goods and the like : For which cauſe the Court- all a- 
greed that a Prohibition ſhould be awarded. 
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Trin, 17* Car. inthe Kings Bench, 


1$4- \ Man was ſucd in London according to the 


cuſtom there, for calting a woman Whore, up- 
on which a Habeas corpus was brought in this 
Courtz and notwithſtanding Oxfords o:ſe in the 4 Rep. 18.4» 


which is againſt it,a Procedexdo was granted : and it was (aid . 


by Serjeant Pheaſant who was for the Procedendo, and (o a» 
greed by Bramjton Chief Juſtice and Juſtice Mallet, That of 
late times there have been many Procedends's granted in the 
like caſe in this Court, 


185. An Orphan of London did exhibite a Bill in the 
Court of Requ-t1ts againſt another for diſcovery of part of his 
eftate. And Serjeant Pheaſant of Counſcl with the Detendant 
came into this Court and Prayed a Prohibition, upon the cu- 
fiom of Loudoun, That Orphans ought to lue in the Court 
of Orphans in London $ but the whole Court which were then 
prefent, viz. Chict Juſtice Bramſton, Heath and Mallet_ Julti- 
ces were againſt it, b:cauſe that. aithough the Orphan had 
the Privikdge to (ue there, yet it he conceive it more ſecure 
and better tor him to ſue in-the Court of Requeſts, then he 
may waive his priviledge of ſuing in the Court of Orphans, 
and ſuc 1n the Court of Requeſts; for quilibet poteſt renuuciare 
| Juri pro ſe introdudto &c.and Heath {aid;ythat be always concei- 
ved the Law againſt the Caſe of Orphans,s/ Rep.7 3-4, But 
which is ttronger in this Caſe, the Court of Orphans did con» 
ſent tothe Suit in the Court of Requelts.z,:and therefore 
there is no reaſon that the Defendant thould compel the 
Infant to ſue there, wherefore they would not grant a Prohi- 
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bition, but gave day until Mich.Term to the D-teudants Coun= 
{clo ſpeak further to the mattcr it they could. 


Trin. 17* Car, im the Conmon Plea, 


Dewel againſt Malon. / » 
«TJ: an Action upon the Caſe upon an Award, the caſe 


was this : Thi Awaid was that the Defendane thou'd 

pay to the Pluintiff eight pound, or three pound and 

Colts of ſuit in an Action of Treſpaſs betwixt the 

* Plaintiff and Detcndant, as appears by a note under the 
Plaintiffs Arto: ucys hand, a4 libitum defendenty , &c. And 

the Plaintiff doth not aver that a note was delivered by 

the Attorncy of the Plaintiff to thg Detendant 3 and the. 
Dcfcndant plcad.d Nox aſamyſit, and it was found tor ihe 
Plaintiff, and it was mov<d in arrefi ot Judgment tor the 
reaſon given before: . Kolls coutrary, that there needs no a- 
verment, and he (aid it was Wilmots calc adjudged in this 
Court, Hill. 15 Car. wherc the Cale was, that the Defendant 

ſhould pay to the Plaintith ſuch cofts as (hall be delivered by 

note of 'the Attorneys hand : and it was' here adjudged that 

there necds no averm.nt; becauſe it was to be done by a tran» 

ger, but 6cherwiſe it had been,it it hid bcen to be done by the 
Plaintiff himfelf : and by the Juſtices, the only queſtion here 

15, Whether the Attorney ſhall be taken for a tiranges or 

not ? Jultice Fofer : that the Detendant ought tirti to make 

- kis election 3 which is, to pay either the gight pound which is 
certain, or the colts whichſhall be delivered by ainote of. the 
Attorney: Belides,here the Attorney is altranger,becauſe the , 

fuit is ended, and to the Defendant he is totally a ſtranger, 

and therefore he ought to ſeck him to have the note delivered 

to him. But notwithſtanding he-did conceive that as this 

Caſc is, Judgment ought-to be ſtayed, becauſe the Plaintiff 
| hath not well entitled himſelf to the Action, becauſe he hath 
nor 


_- 
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not averred that there were colts cxpended in (ucia uit; and 
in the Caſe citcd by Rolls, the Plaintiff did: aver the coſts 
incertain. Juſtice Crawley:it is without queſtion,the Detendaut 
hath Election in this caſes but as this Caſe is,he ougnt to have 
noticc : and it the Cafe had bren fuch, that the Piainiiftt him- 
ſelf had bcen. to have delivered the note, then without qulit- 
ow there ought to be notice, and here the Attorncy is ro 
ſtranger, but isa ſervant to the Plainuff, as every Attoracy is, 
And I conceive, that if the Caſe had been' that the Plaintitts 
ſervant had been to deliver ſuch a note, that there nutice 
ought to be given: And for want ther-of,ia this Cate I coo- 
ccive that the Judgment ought to be ttaycd. Bankes Chict 
Juſtice : 1 doubt upon the diftcrent Opinioas of my Bycthren, 
whether Judgment ought to be ttaycd or not. Lagree that the 
Defendant hath Election in this Caſczand further,l agrce thac 
where a thing is to. be done by the Plaintift or D.tcnJant 
himſclf, there notice ought to be given z but otherwile, 11 
Cate of a tiranger, and upon this diffterence ſtands our Books : 
as 10H. 7. and all our Books: but the Queſtion here is, Whe- 
ther the Attorney be a firanger or not ? and Iconccive that 
it is not in the power of the Plaintiff to compel him to bring 
the note,and is all one as a firanger, and therefore the Deten- 
dant ought to ſeek the Attorney todeliver this unto him; but 
the Caſt was adjourncd, becauſe Juſtice Reeve was not preſent 
1a Court, 


187. A.ſaid to B,Thow- haſt killed my Brotber : for which B. 

ought an Aion upon the Caſe 3 and by Serjeant Whitfield 
it will not lic, becauſe it is not avcrred that the Brother of 
the Defendant was dcad at the time, and if he were not 
dead, then-it is no flander, becaulc the Plaiatiff is not 1n 
danger for it, 4 Kep. 16. a. Snaggs Cale, Ace.” Serjeant Evers 
contrary, b:cauſe the words imply that he is dead, and ve- 
hides, in the ( Irnnendo)) it is allo ſhewed chat he was fead, 
for that is the innucndo C. Oc. fratrem nuper mortuum : But 


by the whole Court the words arc not actionable with ut a- 
| ver.ncat 
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ycrment that he was dead, and the Hexwendo doth not help 
it, Hobarts Kep. p. $. Miles and Facobs Cale, gcc. 


oF ww 


* 188. A Frenchman had his Ship taken by a Duxkirk upon 
the Sea, and betore that it was brought infra preſiaia ot the 
King of Spain, -it was driven by a contrary wind to Way- 
month; and there the Dunkzrk, ſold the Ship and Goods toa 
Lord in Waymoxth : whereupon the Frenchman having notice 
of his ſhip and gcods to be there, Iibeiled jn the Admiralty 
pro intereſſe ſuo, again the Lord the Verndce of the Ship,ſhew- 
ing that 1t was taken by Piracie and not by Letters of Mart,as 
was pretended, and thereupon a Prohib:tion was prayed, and 
by Foſter a Prohibition ought to be grant:d, tor whether the 
Dunkirk took it by Letters of Mait or as a Pirate, it is not mas 
terial, the (ale being upon the Land and infra corps commtatin\ 
and ſo he ſaid it was adjudged in ſuch a cale, tor whether the 
{ale were good or not, Nox conftat Juſticc Crawley conceived 
it ſhould be hard that the alc being void, it it were taken as' 
a Pirate, or by Letters of Mart, not bcing brought infra pre- 
fidia of the King of Spain, that by this micans you ſhould take ' 
away the Jun{diGion of the Admiralty, but he faid he did 
conceive it more ht for the Frenchman to have brought a Re- 
Pevin, which he (ard lieth of a Ship, or Trover and Conver- 
hon,and fo have had the matter found ſpecially. Bankes Chief 
J}« tice conceived that there ſhould be a Prohibition, othcr- 
wiſe upon ſuch pretence that it was not lawful prize, and 
by conſcquence the fale void, you would utterly take away 
the JurifdiCtion of the Commion Law, But becauſe there was 
ſome miſdemeanor in th: Vendee,the Court would not award 
a Viohibition, but awarded that the buyer ſhould have con» 
venient time given him by the Court of Admiralty to find 
out the {cller to maintain his Title, and in the mean tirne that 
he givc good caution in the Admiralty, that if it be found s- 
gaiult him, that thcn he reſtore the ſhip with damages. But 
uote, the Court did agree (Juſtice Reeve only abſent) that if 
a ſhip be taken by Piracie,or if by Letters'of Mart, and be not 
brought 
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brought infra prefidia of that King by whoſe ſubject it was 
taken,that it is no lawtul prize,. and the propzrty not altered » 
and therefore the ſale void 3 and that was ſaid by the Pi. Ctof 
of the Frenchmaz to be the Law of che Admiralty. 


Rudſton and Yates Caſe. 
Pome mm brought an Aion of debt upon an Obliga- 


tion againlt Lates for not performance of an A- 
ward according to the Condition of the Bond : the Dceten- 


_ dant pleaded that the Arbitrators Non pecernit arbitrium, up- 


on which they were at iſſue,and found for the Plaintitt 3 and 
it was now moved in arreſt of Judgmene by Trevor, that the 
Defendant was an Infant, and therefore that the ſubmiſſion 
was void, and by conſ.quence the Bond which did d<pend 
upon it : and he conceived the ſubmiſſion void, Firſt,becaulc ic 


15 a Contract, and an latant caanot contract ; and he took a 
: difterence betwixt acts done which are ex proviſione legis, and 


acts done ex provifione of the Infant; an Intant may bind 
himſelt tor his dict , (chooling and neceſſary appure), for 
that is the proviſion of the Law for his maintenance 3 but a 
Bond for other matters, or Contras of other nature which 
are of his own proviſion, thoſe he cannot do. Secondly, an 
Arbitrator is a Judge 3 and it an Infant ſhould be permitt.d 
to make an Arbitrator, he thould make a Judge, who by the 
Law is not permitted to make an Attorny,which were againlt 
realon. Thirdly, it is agiinlt the nature of a Contra, which 
mult be reciprocally binding) here the Intant thyuld not be 
bound, and the man ot tull age ſhnuld be, which ſhould be a 
great miſchief. And where it 15 objected, it may be tor his by- 
nctit : To that heaulwcered, that thy Law will not l:ave that 
to him to judge what ſhall be for his bzache, what not:and to 
this purpoſe among{(t other he cited it co be adjudged, That 
where an Intant touk a {hop tor his crading, rendring 1ent, 
and in:debt brought for the rent the I:tant pleaded h $s In- 
fancie, the other rep.icd that it was tor tus benefit and iveli- 
hoods 


A el. _ 


Trin. Term, 17*. CARROLL FF 


—_ 


+a, 


«i v 
OO —_y 


Trin.Termw, 179 CAR OLI. 


| hood,and yet it was adjudged for the Infaut. vid.i3 H.4.12. 

& 10 H.6.14- Books in the point, and therctore he prayed 
that Judgment m'ght be ſtayed. Bramſton. He-th and Mailer 
Juttices ( Barckley being then impeached tor High Trealon by 
the Parliament )were clear of Opinion, That the ſubmiſliun by 
an Infant was voidzand they all agreed, That it the Intant was 
not bound, that the man ot full age ſhould not b. buund z {6 
that it ſhould be either totally gvod, or to:al!y void, pt 
Ward who was of Counſel with thc Plaintiff 1aid, that & 
cale was not that the infant ſubmitted hin.(clt io the award, 
but that a man of full age bound himſelt, that the Intant 
ſhould perform the AWvard,which was laid by the Court quite 
toalter the Caſe, T6 that Trevor (aid ,- that the caſe 15 all 
one for there cannot be an Award it there be not firtt a 
ſ{vbmiſſion : and then the fubm'ſſion beivg void, the Award 
will be void, and ſo by conſequence the Bond : and to prove 
it, he cited 10Rep. 171+ b. where it was adjudged that the 
ron-performance cf a void Award did not forfeit the Bond, 
and many other Calcs to that purpoſe. And the Court agreed, 
That if the Condition of a Bond recite, that where an Intant 
hath ſubmitted himſelf tro an Award,that the Defendant doth 
bind bim(clt that the Infant ſhall perform it, thac the (ame 
makes the Bond void,becauſe the ſubmiſſion bc ing void, all is 
void, and therctore day was given to view the Record, 


190. A. and B. are inditcd for murder : B. flics, and 4. 
brivgs a Certiorare tO remove the.Jadictment into thc Kings 
Bench 3 Whether the whole Record be removed,or but part ? 
Keeling the younger ſaid, that all is removed, and that there 
cnnot be a Tranſcript in this Caſe, bccaulſc he ſaid the Writ 
ſaith, Recordum & proceſſiu cum omnibus ea tangentibus; but the 
Chic| Juttice doubted ct it, ard he (aid that the Opinion of 
Mariham wn one of our Books 15 againſt 1t3 and he faid it 
ſhovld b: a miſchievous caſe it it thould be fo, tor (o the 
ether might be attainted here by Outlawry who knew nut of 
it5 ard note, that Bramſten Chict Jultice taid, That the Clerk 

of 
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of the Aſliſes might bri ng in the Indictment propriis enontion.. 


if he would without a Certiorare- 


199. A man was outlawed for Murder, and dicd : his Ad- 
miniſtrator brought a Writ of Error to reverſe the Outlawry, 
and it was praycd that he might appear by Atturney, and by 
Bramfton Chicf Juſtice and Juſtice Mallet ( none other being 
then in Court) it was granted that he might,for they ſaid that 
the reaſon wherefore the party himſelf was bound to appear 
in proper perſon is, that he may ſtand ref i» Cxria,and that 
he may anſwer to the matter in fa& 3 which reaſon fails in 
this caſe, and therefore the Adminiſfrator may Appear by 
Attorney. 


191. One ſaid of Mr. Hawes theſe words, viz. My Cozen 
Hawes hath ſpoken againſt the Book, of Common Prayer 3 and 
ſaidit is not fit to be read ia the Church : upon which Hawes 
brought an Action upon the caſe, and ſhewed how that 
he was cited into the Eccleſiaſtical Court by the Defendant, 
and had paid ſeveral ſums, &c. The Defendant denicd 
the ſpeaking of theſe words ; upon which they were at if- 
ſue,and it was found for the Plaintiffzand now it was moved 
by Keeling for (tay of Judgment, That the words are not A- 
Ctionable 5 as to ſay,A man hath ſpoken againſta penal Law, 
which doth not inflict puniſhment of life and member, will 
not bear Action 3, and the puniſhment which is inflicted by 
the Statute of x Eliz. cap. 2. is pecuniary only and not cor- 
poral 3 bnt in default of payment of the ſum, that he ſhall 
be impriſoned for ſuch a time, which meerly depends upon the 
non-payment, and is incertain : And by the ſame reaſon he 


faid, to ſay of a man, that he hath not Bowe and Arrows 1. 


his houſe, or not a Gun : or to ſay of a man, That he hath 
fpoken againtt any penal Law whatligever, would bear Acti- 
on,which ſhould be unreaſonable : wherefore he-prayed that 
Judgment might be ſtayed. Rrown contrary 3, the words arc 
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actionable, becauſe that if it was true that he ſpoke them,he 
ſubje&ed himſelf to impriſonment by the Statute of 1 Eliz. 
although not directly, yet in default of payment 3 fo as there 
might be corporal damage : and to prove it, he cited Anne 
Davies Caſe 4 Rep. 17. 2. where it is ſaid, that to fay that a 
woman hath a Baſtard will bear Action,becauſe that it it were 
true, ſhe was puniſhable by the Statute of 18 Eliz. Further, 
he faid, that if the words are not Actionable, yet the Aﬀtion 
will lie for the ſpecial damage, which the Plaintiff hath (ut- 
fered in the Ecclefiaſtical Court. Juſtice Mallet : the words 
of themſelves are not Aqionable, becauſe that the corporal 
puniſhment given by the Statute doth depend upon the non- 
payment, and is not abſolute of it ſelf ; but the Action will 
lie for the temporal damage, and therefore he conceived that 
the Plaintiff ought to have Judgment, Juſtice Heath : that 
the Plaintiff ought to have Judgment for the pecuniary 
Muldt is a good cauſe of Action,thcre being in detault of pay- 
ment, a'corporal punifhment given. But here is not only 3 
jaria, but damn allo, which are the foundations of the Adti- 
on upon the Cafe : and if the words of themſelves be not 
A&ionable, yet the Aion will lie for the damage that the 
Plaintiff here ſuffered by the citation in the ſpiritual Court. 
Bramfton Chief Juſtice doubted it, and he conceived it hard 
that the words ſhould bear ARion, becauſe as he ſaid the cor- 
poral puniſhment doth meerly depend upon the not pay» 
ment: and upon the fame reaſon, words upon every penal 
Law ſhould bear Action 5 and therefore this bcing a lead- 
ing Caſe, he took time to conſider of it. I: was ſaid, To 
ſay of a man, that he had rcccived a Romiſh Priclt, was ad- 
judged Actionable, and that was agreed, becauſe it is Frlo- 
ny- Atanother day the Caſe was mov:4d agzin, and Juttice 
Matler was of the fathe Opinion as bcforc, vis. That the 
words tlicmſelves were not ationable, but for the ſpecial da- 
mage that the Aion would tie 3 and he (aid, that one aid of 
another, Thathe was a Recuſant ; for which au Action was 
brought in the Cottnion Pleas, and he conceived the Aion 
would not he. Juftice Heath was of the lamc Opinion as be- 
fore,that the words of thumſclves would bear Action.and he 
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conceived, That if a man ſpeak ſuch words of another, thatif 
they were true, would make him liable to a pecuniary,ot cor- 
poral puniſhment, that they would bear an Action, and here 
the Plaintiff was endamaged, and therefore without queſti- 
on they will bear an Action, Bra Chief Jultice, as be« 
fore alſo That the words are not Ationable,neither of them- 
felves, nor for the damage 3 not of themſelves, for no words 
which ſubjeRt a man to a pecuniary Muld if they were true, 
cither at the Common Law,or by the Statute, will bear an A- 
cion; For by the ſame rcafon, to fay that a man hath ere- 
&ed a Cottage, or to ſay that a man hath committed a Rior, 
would bear Action, 57 Eliz. 'in the Common Pheas. One ſaid 
of another, That he did aſſault me, and took away my Purſe 
from me 4, and upon Not Gmilty pleaded, it was found tor the 
Plaintiff, and Judgment was ttaycd, becauſe he might take 
his purſe from him,and yet be but a Treſpaſſcr: So as it appea- 
reth that words ought to have a farourable conſtruction, to 
avoid multiplicity of Suits : and if theſe words would bear an 
Adion, by the ſame reafon words ſpoken again every penal 
Law ſhould bear Acton, which againſt the reafon given be- 
fore ſhould be a means to increaſe Suits. And he took it for 
a rule, If the words import ſcandal of themſelves, by which 
damage may accrue, then the words will bear ation without 
damage, otherwiſe not, and therefore the damage here ſhall 
not make the words Actionable which of themſelves arcn ot 
aQionable, as I conceive they arenot. Beſides, by this means 
the Ac of a third pzrſon ſhould prejudice me, which is a+ 
gainſt reaſon, as here the AQ of the Ordinary by the Citation 
and damage thereupon accrued, which perhaps might be ex 
| ur only , for which cauſe he conceived that Judgment 
ould be ſtayed, bur becauſe there were two Judges again@ 
one, Judgrnent ws given for the Plaintiff, 
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192. TD Aixe brought an Action upon the Calc a ainſi—-for 
B theſe words, viz.That be kept a falſe Buſh, by your 
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he did'cheat and coſen tHe poor 3 & he (aid in his Declaration, 
That he was a Fazxmor of certain lands,and uſed to ſow thoſe 
lands, and to ſell the Corn growing on them, and thereby 
per majcrem partem uſed to maintain himſclf and his fami!y ; 
and that thoſe words were fpoken to certain perſons wbo 
uſed to buy of him, and that by reaſon of thoſe words,that he 
had loft their cuſtom the parties were at iſſue upon the-words, 
and tound for the Plaintiff, and it was moved by Serjeant Got+ 
bold in arrc& of Judgment, that the words were not actiona- 
ble, becauſe that the Plaincift doth not alledge that he kept 
the falſe /Buſhel, knowing the ſame to be a falſe Bulhe], 
tos if he did not know it to be a falſe Buſhel, he was not pu- 
niſhable, and by conſequence no Action will lie 3 and com- 
pared it to the caſe, Where a man keeps a Dog that uſeth to 
worty-ſheep, but he doth not know of it, no Action licth a- 
gainſt him for it : but yet notwithſtanding, Baxkes chief Ju- 
ſtice, aud Crawley were of Opinion, that the words werc. A- 
Gionable, for ot negcſlity jt ought to. be taken that he kept 
the Buſhel knowingly, tor otherwiſe it isno couſenagez and 
here being ſpecial damage alledged, which. was the loſs of 
his cuttom, as he had pleaded it,the maintenance of his live- 
hhood, they hold the words clearly ationable,& gave Judg- 
ment accordingly. Note,the other Judges were in Parliament. 


193-DoQor Brownlow brought an Action upon the caſe for 
words againſt {poken ot him as a Phyſitian, which 
words were agreed tobe Adctionable, but yet Serjeant Gotl old 
conceived that although that the words were aCtionable, that 
the Plaintiff had not well inticlcd himſelf to his Action, be- 
cauſe although that he (aid that he is iu Medicinis Dedior, yet 
becauſe he doth not ſhew that he was liccaſed by the Colledge 
of Phyfitians in Loxudox, or that hc waS a Graduate of the U- 
niverſities according to the Statute of 14 H. 8. cap. 5. that 
therefore the aftion wilt not lie, fee Door Boxnchams caſe 
$ Rep. 113+ 8. where he ſhewed (he Statute aforeſaid, and 
Plcadcd it accordingly, that he was a Graduate of the Uni- 
yerlity-of Cambridge, wherctore he prayed that Judgment 


might 
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might be ſtayed. Bankes Chiet Juſtice and Crawley doubted 
whether the A& were a general Act or not 3for it it were a 
particular A, he ought to have pleaded it 3 otherwiſe that 
they could not take notice of it z but upon reading of the Sta- 
tute in Court, they agreed that it was a general At, where- 
fore they gave day to the party to maintain his Plea, 


194+ By Bankes Chief Juſtice : upon an Elegit there needs 
no Liberate, othcrwile upon a Statute : and note, the Elegit 
doth except Averis Caruce. | 


Dye and. Olives Caſe. 


195- JN an Action of falſe Impriſonment, the Defendant 
| fhewed, tha Lydon hath a Court of Record by pre- 
ſcription, and that the ſame was contirmed by Act of Parlia- 
ment,and that he was one of the Serjcants of the Mace of that' 
Court, and- that he had a Warrant dirccte4 unto him out of 
that Court to arreſt the Plaintiff pro quodam contempt com» 
mitted to the Court tor not paying twenty ſhillings to K. B. 
and that in purſuance of the command of the Court, he ac 
cordingly did.arrc(t the Plaintif. Maynard -: that the juſtiti- 
cation was not good , becauſe the D-tendant doth not ſhew 
what the contempt was, nor in what Action, fo as it mighe 
appear to the Court whether they had Juriſdiction or. not ; 
And it luch general Plea ſhould be tolerated, .cvery Court 
would uſurp Jurifdiction, and every Officer would juſtitie, 
wherc the procccding, 15 Coram non fudice and void,and there» 
by the Othcer liable co talie I opcitoument, according to the 
cale of the Marthalice in tis. 10 Rep.,Aud hcre the p'cadiag is 
inccitain,that the Jury cannot voy it ; ard he put the cale of 
the Mayor, of Plymouth. The Mayor hath Junſcition/ in 
D-bt,and Tre{pals i5 brought there, which is Coram non Fu+ 
dice, But 10 (his Action tns party is impritoncd "pro quodams 
contemptu, (hall (ls b<.a good Julſtihcation 1n a taile 1mpri» 
ſ{nment brought againtt the Othcer ? certainly no, Serjeang 
Rot 
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Rolls contrary, that the Plea was good, becauſe that the De- 


fendant hath ſhewed that the Court was holden ſecundum cox- 

ſuetudizem,; and therefore it ſhall be intended that the con- 

rermpt was committed ina Caſe within their Juriſdiction 3and 

therefore he cited the $ Rep. Turners Caleto which Maynard 
replicd, that that doth not make it good, becauſe that ifſue 
cannot be taken upon it. At anothcr day,the Judges gave their 

Opinions 3 Juſtice Mallet : That the Plea is not good, becauſe 

that it is too general,and non conftat whether within their Ju- 

riſdition or not ; and where it was objeted that he is a Mi- 

nificr of the Court, and ought to obcy their commands, and 

therefore it ſhould go hard that he ſhould be puniſhed for it, 
he conceived that there is a difference betwixt an Othcer of ag 
infcriour Court which ouſts the Common Law of Juriſdiction, 
and one of the four Courts at Weſtminſter 3 for where an Ofi- 
cer juſtifies an Ak done by the command of an Inferiour 
Court, he ought to ſhew preciſely that it was in a Caſe with- 
in their JuriſdiGion z and he citcd 20 H. 7. the Abbot of St. 
Albans calc. Juſtice Heath contrary 3 the party 15 ſervant to 
the Court,and it he have done his duty, it ſhould bc hard that 
he ſhould be puniſbed for it; and he agreed that there js a dif 
ference betwixt the AR of a Conſtable and a Juſhice of Peace, 
and the Ad of a Servant of a Court, tor the Servant ought to 
obey his Maſter 3 and although it be an intcrioar Court, yet it 
15a Court of Record, and confirmed by Act of Parliament 3 
and all that is confeſſed 'by the Demurrer. Bramfton Chief 
Juſtice ; that the Plea is naught, becaulc that it is too general 
and incertain 3 true it is, that it is hard that che Officer 
ſhould be puniſhed in this caſe for his obedicnce to which he 
1s bound, and it is as true that the Olhcer for doing, of an at 
by the command of the Court, whether it be juſt or unjuſt, is 
exculcd, if it appear that the Court hath Juriſdiction ; but 
here it doth not appear that the Court had Juriſdiction 3 and 
it the Court had not Juriſdiction, then it is clear that the Of- 
hicer by obeying the Court when they have not Juriſdiction, 
doth tubje&t himfelt to an Acion of falſe impriſonment, 
as it isin the Caſe of the Marſbalſy inthe 10 Rep. but it was 
adjorned, &c, The 
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The Biſhop of Hereford and Okeleys Caſe. 


T2 Biſhop of Hereford brought a Writ of Error a- 
; gainſt Okeley, to reverſe a Judgment given in the 
Common Pleas : the point was briefly this. One under the 
age of twenty three years is preſented to a Benefice, Whe- 
ther the Patron in this caſe (hill have notice, or that lapſe 
otherwiſe ſhall not incur to the Biſhop, which is grounded 
upon the Statute of 13 Eliz. cap. 12+ And upon debate by the 
Counſel of the Plaintiff in the Writ of Error, that which 
was faid being upon the general Law of notice, nothing mo» 
ved the Court againlt the Judgment given in the Common 
Pleas upon (olemn debate, as it was faid, and therefore they. 

ve day to ſhcw bettcr matter, or clſc that Judgment ſhould 
be affirmed. The Reaſons of the Judgm<nt in the Common 
Pleas were two. Furſt, upon the P:ovito of the Statute, which 
ſays, That no Lapſe ſhall incur upon any deprivation ipſs 
fatto without notice. Sccond realon was upon the body of 
the Ac z which is, That admiſſion, inftitution,and induction 
ſhall be void, but ſpeaks nothing of preſentation 3 ſoas the 
preſentation remaining in force , tic Patron ougint io have 
notice, and that was {aid was thc principal rcalon upon 
which the Judgment was given : and upon the {ame realons 
* the Court here, 2j3z+ Mallet, Heath, and Bramſton Juſtices, held 
clearly that the notice ought to be given, or otherwiſe that 
Lapſe ſhall not incur : but they agreed that if the At had as 
voided the preſentation alſo, that is tuch caſe che Patron 
ought to have taken notice at his penl, bing an avoydance 
by Statute, 1f the Provilo hcip it not. 


Mich. 179 of the K ing, in the Common Plas. 


197+ A Sid of B.that be kept falſe weightsitor whichwords 
»B.brought an Action upon inc calty&l fhewed how 

that he got his living by buying 4nd (cllivy, but did not ſhew 
of what profcffion he was 3 and by all th: Court, viz. Fofter, 
Reeve, Crareley, and Banger 10 the Common Pleas, the Action 
wall 
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will not lie. Firſt, becauſe he doth not thew of what Trade 
or profcfſion he was ard it is too genural to lay that he got 
his living by buying and fcliing. Sccondly, becauſe al- 
tL,cugh that he had ſhewed of what Trade he was, as that he 
w.s a Metccr, as in truth he was, that yet the words arc not 
aGtionablc, becauſe there is nothing, ſhewed to be done with 
them, or that he uſcd them : aud it can be no ſcandal, if the 
words do not import an act done by the falſe weights, for 
he may keep them and yet not ule ther z and he may kee 

them that another do not uſe them 3 and the keeping of falſe 
weights is preſentable in Leet, if the party uſe them, other- 
wile not. And where ove (aid of another,That be kept 4 falſe 
Buſhel, by which be did cheat and couſen the poor z the ſame 
was adjudged ationable, that is, Trucz and differs from this 
caſe, for there he ſaid, henot only kept them, but uſed them, 
and chcatcd with thenybut it is otherwiſe in our caſe;and this 
caſe was comparcd to Hobarts Reports, where one ſaid of a- 
nother, That be kept men which did rob upon the High-way : 
and adjudged that the words were not actionable, for he 
might kecp them and not know of it.Baxkes: the ation upon 
the caſe tor words is to recover damages : and here it can be 
no damage. Firit, becaule he doth not thew of what profeſſion 
he was: and Secondly, becauſe although he had ſhewed it, 


yet the words will not bear Action: ard Judgmcnt was given 
againſt the Plaintiff, .. 


198. It was mov:d by Serjeant 3/7/d, That depoſitions ta- 
ken 1n the Eccletialtical Court mighi ve given in evidence in 
Y a Trial in this Court 3 and the Court was againſt it, becauſe 

they were not taken in a Court of Record 3 and thicy ſaid, al- 
though the partics were dead, yet they ought not to be al- 
lowcd 3 and by Baxkes Chick Jultice, nodepolitions ought to 
be allowed which arc not taken in a Court of Record . and 
Foſter and Reeve were of Opinion, that although the parties 
would aflcnt co it, yet they ought not tobe given in evidence 
againlt the conſtant rule in ſuch calc. Crawley contrary, for 


EE 


s cu _— __ — —— 


Mich. Term, 1@®CAROLI. I21 


———— 


— 


he ſaid, that a writing which by che Law is not Evidence, 
might be admitted as Evidence by the conſent of the paartics, 


200 A man. was bound to keep a Pariſh harmleſs from 
a Baftard-child, and for not pertorm ance thereof, the Obligee 
brought Nebt upon the Bond: the Defendant p'eaded that he 
had (aved the Pariſh harmleſs, and did not ſh:w how the 
Plaintiff replicd, and ſhewed how that the Pariſh was war- 
ned before the Jurtices of Peace at the Sciſions of Peace, and 
. was there ordered by Record to pay io much tor the keeping 
of the childe 3 and becauſe the Detendgnt had not ſaved him 
harmleſs, &c. The Defendant picaded. Nl tiel Record, upon 
which the Plaintiff did demur. And here two things were 
reſolved : Fiſt, that the Plea Nw tie! Record upon an Order 
at Scſlions of Peact is a good Plca, becauſe that an Order at 
the Scfltons of Peace is a Record. Sccondly, that notwith« 
ſtanding Judgment ought to be given for the Plaintiff, be- 
cauſe the Dctendants bar was not good, in that he hath plea» 
ded in the aftymative that he hath ſaved the Pariſh harm- 
leſs, and doth not (hew how as he ought to have done: but 
he ought to have pleaded non damnificatus, and that had been 
good without any further ſhewing, which he hath not done, 
and therefore tHe Plea was not good 3 and it was agreed that 
the ſame was not helped by the Demurrer, b:cauſe the ſame 
was matter of ſubftance, but the Plaintiff mighg take advan» 
tage of it notwithſtanding, and thercfore Judgment was g's» 
ven for the Plaintiff, 


201+ In Debt Judgment was given againſt ,the principal, 
whercupon a Scire facias iflued torch againit the Bail, and 
Judgment upon Nibil dicit was given againit them; whereup- 
ona Writ ot Error was brought,and Error affigned,that there 
was no warrant of Attorny filed for the Plaintift 3 and upon 
debate whether the warrant of Attorny ought to be filed or 
no, the Courr ſeemed to incline their opinion upon theſe dit- 
fcreaces, but gave not any gms Firſt, where it may 
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appear to the Court, that there was a warrant of Attqrny,and 
where not. If there was not 'any warrant of Attorny, there 
they tarinot order the making of one z but if there was one, 
they conceived that they might order the filing of it. Second 
difference, Where the warrant wanting, were of, the part of 
the Defendant, and where of the part of the Plaintiff, in the 
Writ of Error : if it be of the part of the Plaintiff, ſuch a 
warrant of Attorney ſhall not be filed, becauſc he ſhall not 
take advantage of his own wrong: the Jatt thing was, where 
the Record by the lacheſs of the Plaintiff in the Writ of Eros 
is not certificd in due time, there the warrant of Attorny (hall 
be filed : And the Books cited to warrant thele ditterences 
were, 2 H.8.28. 7 H. 4.16- 2 Eliz. Dyer 180+ 5 Eliz. Dyer 
225. 1 & 2 Phil. & Mar. Dyer 105. 15 Eliz. Dyer, 330» 
20 Eliz. Dyer 363+ and 6. El, Dycr 230. Note, that it was 
faid by Crawley, That it is all one whe.c there is no warrant 
of Attorncy,and where there is 3 and he faid, there are many 
Prefidents according|y, and that the (ame is hqlpen by the 
Statute of $ H. 6. cap. 1, 2 But Bankes Chiet Juitice contrary, 
That-it is ©ot helped by the Statute of H. 6. and (o it is re- 
ſolved in the $ Rep. 162. And he caulcd the Protonotharies 
to ſearch Preſidents, but yet He {aid they ſhould not (ſway him 
againſt the printed Law, becauſe they *might paſs ſub ſileutio» 


| And the Chic Juſtice obſerved alſo, that the tame is not hol- 


pen by the Statute'of 18 E/iz. for that hclps the want of war- 
rant of Atcorny after Verdict only, and not upon Nibzl dicit, 
as this caſe is, br upon wager of Law, or upon contellion, or 
won ſunt informatis : And the Court ſaid, That it ſhall be a 
miſchievous caſe, that Attornies ſhould be ſuffered to file 
their warrants of Attorny when they pleaſed 3 and therefore 
they gave warnjng,zhat none ſhould be filed alter the Term, 
and willed that the Statute of 18 El;z+ cap- 36. ſhould. be put 
1m execution, * bh. I £0 7 
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Mich, 17* Car. inthe Kings Bench. ' 
202: © q Gertiorare was directed to the Comic 


of Sewers,who according to the Writ made a 
Certificate, to which Certificate divers excep- 
tions were taken by $int- ohn the Kings Sol» 
licitor. Firſt, that it appeareth not by the Certiticate, that the 
Commilſion was under the Great Szaj of Eugſand , as it ought 
to be by the Statate of 23 H. 8. cap.5. Secondly, the Certi- 
ficate doth not expreſs the names of the Jurors, nor ſhew 
that there were twelve ſworn, who made the prcſentment, 
as by the Law it ought to be , but only quod preſextatum 
fuit per Favator"; fo that there might be but..two or three. 
Thirdly; it appeats by the Certificacey that it. 'was preſented 
by the Jury, That the Plaintiff ought to repair ſuch a Wall, 
but itis not ſh:wed for what cauſe; either by reaſon of 
his Land, preſcription or otherwiſe. Fourthly, they preſent 
that there wants reparation; but doth not (ſhew that it ligs 
within the Level and'Commiſſion. Fifthly, there was an Af- 
ſeſment'without a pretentment, contrary to the Statute;: for 
itis preſented) that ſuch a Wall wanted reparation, and rhe 
Commiſſioncrs aſſeſſed” the Plaintiff for reparation of that 
Wall and another,for which there was nopreſentment.Sixrh- 
ly, the Tax was laid upon the perſon, whereas by the Statute - 
it ought to be laid upon = wowed GE _ _ no 
notice giv<n to the Plaintift,-which as he congeiped oy 
have b&n; by Feder! bf the great'penalty which follow For 
non-payment of the Aſſeſmene 7 tor by the Statute the Land 
ought to be ſold for want of payment. Theſe were the Princt- | 
pal exceptions taken by the Sollicitor. Lane the Princes At> 
torricy t90k'ibther (exceptions- + Firſ;0bocaule they: afſels 
the Plaintiff upon information 3 for they ſaid that they were 
R 2 credibly 
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eredibly informed, that ſuch a Wall wanted reparation, and f 
that the Plaintiff ought for torepair it 3 whereas they ought ] 
to have done it upon preſentment, and not upon informati- [ 
on, or their private knowledge. Secondly, that they aſſeſſed 1 
the Plaintiff, and for not payment ſold the diftreſs, which by x 
the Law they ought not to do, for that enables them only, F 
to diftrein 3 and it, was intended by thr Statute,. that a Replt- ( 
c 
2 
[ 
I 
[ 
{ 
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vin might be brought in the Caſe, for it gives Avowry or Juſti- 
fication of a-dittzets taken by reaſon, of the Commiſſion :of: 
Sewers,and there ought to be a Replevin,otherwiſe no avow- 
ty.3 and if Sal: of the diſtreſs ſhould be (uffered,then that pri- 
viledge given by the Parliament. ſhould be taken away, which 
15 not reaſonable : Keelivg of the ſame fide, and he (ard, that 
it waSadjudged, Paſch. 14-Car- in this Court in Hungers calc, f 
That the certificate of the Commiſhaners-was infuthcienc, be* t 
cauſc that it was not ſhewed that the Commiſſion was undcr: | 
the Great Seal of England, as by the Statute. it ought to be :_ { 
and the Judges then 1n Court, viz. Mallet, Heath: and Bram- t 
fon, lirongly. inclined to many of the exceptions, but"chicfly, | 
to that, that there wanted wirtute Literarum Patexn» But day 
was given to hear Counſel of the. uther fide. ( 
{ 
{ 
( 


203+ A man acknowledgeth a Statute, and afterwards 
grants a Rent-charge , | the Statute. is afterwards: ſatisfied, . 
Whether the grantee of the rent may difirein without ſuing, 
a Scire facias was the Queſtion, which was twice or thrice de-: 
bated: at the Bar 3 but becauſe it was before that Mallet the 
puiſne Judge was Judge, the Court. gave order that it ſhould 
be. argued again. | 


Thornedike againſt Turpington in the 


Common Pleas. 


of the Conditiop,and had it, which was,that the De- 


04-J8 Debt upon a:Bond, the Defendant demanded Oyer 
Bi {endant. 
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fendant ſh'ould pay ſo;much in a houfe of the Plaintiff ac 
Lincoln. The Detendant pleaded payment at Lincoln atore- 
Aid, upon which they were at iffac, and the Venire facias was 
De Vicines civitatis Lincoln, and found for the Plaintiff. And 
now it was moved 1m arreſt of Judgment,that it was a miſ-tri- 
al ; becauſe the Venire facias ought to have been of the body 
of the County, and not of the City, which was alſo a County 
of it ſelf : but it was reſolved by the Judges, viz. Foſter, Reeve, 
and Barkgs chict Jultice,(Juſtice Crawley only againſt it) that . 
the trial was go9d:and this reſo] ition was grounded upon the 
Book of 34 H.6.49 & 50.1.1 7. there being no authority in 
the Law (as was agreed) in point to this caſe, but the Cale a- 
forelaid. And it was taken for a rule,that where it doth not ap- 
pear upon the Record, that there is a more proper place for 
trial,than where the trial was,that there the trial is good: but 
here is not a more proper place. Furthcr,the chief Jultice (aid; 
thatit was not poſſible to be tricd in the body of the County, 
b:cauſe that the payment was to be in the City; and he ſaid,it 
15true,that if a man ſpeak-generally of the County of Lixcols , 
it (hall be intended of the body of the County, and not the 
City, becauſe that the City 1s but derivative out of the Coun- 
ty : and further he ſaid, that the Judges are bound to take no- 
tice of a County, not of a particular liber'y : Yet it was refol- 
ved here, becauſe the trial was- in th: molt proper place, and: 
could not be otherwiſe, that the Vexire facius was well awat-- 
dedzand the trial good: See the Book of 34. H. 6. 


Bayly againſt Garford: 


205-P 49 brought an Action of Debt upon a Bond againſt: 
Garford exccutor ot another; the D-fendant plcaded 
Non eſt fatiam of the Teltator, upon which a ſp.cial Verdict 
was given, viz. That the Teltator. was bound 1n that Bond 
with two others joyatly and ſeverally, and that afterwards 
the Scals of the two others were caten with mice and rats 
and whether now that were the Bond of the Teliator cr not 
was the Queſtion ; which the Jury rgferred tgthe Court, and 

| it. 
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it was now argued by.Serjeant Whisfield tor the Plaintiff, that 
the Obligation tiood good againit the Deicndant, notwiths: 
ltanding the eating of the Seals of the two others : andig\ 
reaſon was, Becauſe that where three are bound joyntly and 

ſeverally, that is all one as if they had been ſeveral Obligatz4 

ons : for as when thice are bouud joyntly and [everally,there. 
may be one Precipe, one Declaration, and one E-xecutyon: ay, 


gainſt them all together 3 ſo. when three are beunden joymtly . 
and ſeverally, there may be ſeveral Precipes, leveral Declay; 


rations, and ſcveral Exccutions againſt them, fo it isas it 
were ſeveral and diſtin Obligations,and therefore the avoid» 
ing of pait, is not the avoiding of the whole. Further, he put 
caſes where a Deed which is intire may be void 1n part, and 


good tor the relidue » I4 H. $. 25 &+ 26. = H. 6. 15- and. 
Piggets Caſe, 11 Rep.27. Where it is reſolved that it {ome of 


the Covenants of an Indenture , or conditions of a Bond are 
againſt the Law,ahd ſome good and lawtul, that in that caſe, 


the covenants and conditions which are againſt the Law, are; 
void ab initie, and the others ſhall ſtand good ; and heccited-, 


the 5 Rep. 23- Matthewſons Caſe, as a itrong calc to this purs 


polg, But the Court (ard, that that caſe ot the 5 Rep.diftcrgd., 


from this caſe ; for there certain perſons coverant ſeparatim, 
and there the breaking ot the Scal of one of the partes trom 
the deed ſhall not avoid the whole deed, fcr it 15 as {eyeral 
deeds;but here they are bound joyntly and {cerally,which ab 
tereth the caſe. Beſides, he ſaid the Book-in 3 H. 7. 5. made 
not againlt it,for there ic ſhall be taken that they were bound 
joyntly and not ſeverally as in this caſe-3 and he cited a Re- 
pert 1n the point, which was Trinjt 2. Fac. in this Court 


bctwixt Banning and Symmonds, where the Cale was, That” 


twenty eight Merchants were bound joyntly and {cverally 
(as our ca{c 15) and three of their ſeals were broken from the 
decd, but notwithiianding it was refolved that the deed did 
rc1:.2in good againſt the others (note, that the Court doubtcd 
ot that Report, ard therefore ordered that the Roll ſhould be 
ſearched and the ObjeRtiw here, that it Is joynt,is worth no- 
thing, bucaulc it is ſeveral alfo zand he (aid, that ittwo levy 
a 
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a Fine, one within age, and the other of full age, he (ard, it is 
good in part, and voidable,in part 3 and if a Fine, which is a 
matter of Record, may be good in part and voidable in part, 
0 forties he conceived a matter in fait,as a Bond : and the cate 
of the Fine he ſaid was Engliſhes caſe adjudged;and he would 
have takena difference betwixt Raling, Interlincation and 
Addition, as is in Piggots Caſe, thai the ſame ſhall avoid the 
while deed% But that the breaking of the Scal of one ſhould 
not avoid it but for part.But the Court (aid, That it was clcar- 
ly all one, . wherefore he prayed Judgment for the Plaintiif, 
Serjeant 4-r wy contrary, That the wholc deed is avoided, 
and non eft fadium of the Dctendant, it is not the ſame Bond 
in nature-and eff-Ct as it was b-foregand as 5 Rep. 1 19.#belp. 
dales Caſe, is it the deed were altercd by interlincation, addi- 
tion, raſure and breaking of the Seal,there the Dcfendant may 
plead non eft fatium,becaulc it is not the ſame deed :-(o in this 
caſe it is not the (ame deed, for whereas it was joyit at the 
firſt, now if the deed ſhould ftand good againit the Defen- 
dant only, it ſhould be his Bond only, where it was his 
Bond, and the Bond of another at the firſt,and fo not the (ame 
Bond 3 and 3 H.7. 5. ought to be taken of a Boud joynt and 
ſeveral, becauſe that molt Bonds are fo, and then it is clcar 
our very Caſe, and there it is rcfolv:d, That if two be boun- 
den in;a Bond, and the Sal ot one 13 diflolved and taken 
from the Bond,thart it avoids the whole deed, and it is not an 
Obligation joynt and ſevera!, but joynt or ſeveral at the E- 
leRion of the Ob!1gee, tor ie cannot uſe both 3 aud when he 
hath by his own Act dzprived himſc!t of this Election (as in 
our Caſe) which gocs in prejudice of the Obligor, who 13 the 
Defendant, the whole Bond js thereby, gone , tor by that 
means the D:fendant only ſhall be charged, where both 
werezand therefore he conceived that it I grant un.o a man an 
Annuity, or a robe,it the grantee releaſe one of them, bot » are 
gone,b<cauſe he hath deprived himiclf of Eicction ; fo - this 
caſe ; he by his default ſhould prejudice the detendan here, 
which'ought not to be, & hc comparcd this cale to Lu, bters 
caſe, C.5-Rep21.Belides,if the whole deed ſhould not «: « dy 
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be avoidcd,it thould be a great prejudice to the. Defendant, in 
as much as if all happen to be in execution for the debt 
due upon that Bond, as by the Law they may,and the one & 
ſcape, the ſame ſhould give advantage to the others to have 
Audita querely, avd by that to diſcharge themſelves, which 
the Dcicndant here ſhould loſe, it the Obligation ſhould ftand 
in force as to him ouly,$ Rep. 136+ Sir =_ Needbams calc,If ' 
a woman Obligee taketh one ot the Obligors to be her Huſ- 
band, the ſame1s a diſcharge to the other, Two comaut a 
treſpaſs, the diſcharge ot one is the diſcharge of both, yer it is 
there joynt or (everal at the will of the party who releaſcth, 
But it may bc objected, that it is a Caſual ad here,and theres 
fore ſhall nocbe (o prejudicial to the Plaintiff here. To that he 
anſwered, That that ſhail not help him, becauſe it is his own 
lacheſs and default 3 and the 'fume Objection might have been 
made in Piggots caſe, where the Obligation is altered in a 
material place by a ſtranger without the privity of the Obli- 
gee, and yet there it was refolvecd that the fame ſhall avoid 
the deed. Belides, if the Obligee had delivered the ſame over 
to another to keep, and it had been caten with Rats and 
Mice, yet that would not excuſe him, and by the ſame reaſon 
ſhall not help the Plaintiff here. Mutthewſons Caſe, C. 5 Rep. 
difters much trom this caſe, tecauſe there the Covenants are 
{vcral,and not joynt as in this Caſe, and therefore if the Co- 
venantce doth releaſe to one of the covenanters, that ſhall 
not diſcharge the others. Fos the Caſes of 14 H.$. and 
F iggots Caſe they differ much from our Caſe, tor there the 
covenants or conditions againſt the Law are void ab ixitio by 
the conftruction of the Law, and no alteration as in our calc 
by the Act or default of the party by matter ex poſt fatto, and 
theretore thoſe Covenants or Conditions againti the Law can- 
not vitiate thoſe which were good and according to Law,be- 
cauſe they took not any cftect at all. So if a Monk and a- 
nother be bound, the Bond is void as to the Monk, and good 
as to the other , becauſe there is no ſubſequent altcrati- 
on by the party z but the ſame is void by conftruction of law 
#b iritio:and upon the fame rcafon ſands the Caſe of the Fine 
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put of the other fide. For which cauſes he prayed Judgment 
tor the Defendant. Note, the Court, viz. Foſfter,Reeve, Crew + 
ley and Banker Chief Juſtice did ttrongly incline that Judg- 
ment ought to be given for the Defendant 3 and their reaſon 
was , That if the Obligee by his A& or own lacheſs dif 
charge one of the Obligors, where they are joyntly and ſe- 
verally bound, that the ſame diſcharges them all : but gave 
day for the further debating of the Caſe, for that this was the 
firſt time it was argued, 


207. By Juſtice Foſter and Bankes Chief Juſtice, a Truſt 
i$ not within the Statute of 21 Fac. c4p. 16. of Limitations 5 
and therefore no laple of time ſhall take away remedy in E- 
' Quity for it 3 but for other Actions which are within the Sta» 
tute, and the time elapſed by the Statute, there is no remedy 
in Equity; and that (they ſaid) was always the difference ta- 
ken by my Lord Keeper Coventry : but Juſtice Crawley ſaid, 
that he had conferred with the Lord Keeper, and that he told 
him that remedy in Equity was not taken away in other Acti- 
ons within this Statute. 


208. It was ſaid by the whole Court, that they never 
grant an Attachment without an Affidavit in writing, 


209. The Caſe before of the warrant of Attorney, was 
betwixt Firburne and Cruſe, and was cntred Trinit. 17 Car. 
And now it was reſolved upon reading of Prelidents in 
Court, that.no warrant of Attorney ſhall be made or hiled, 
becauſe that it is an error and not helped,being after judgment 
in Nibil dicit, & that none of the pretidents came to our caſe. 
The greateti part of picfidents were theſe, viz. the firlt was 
1 Car. Taylor agaialt Thellwell, the fame appeared to be up- 
on demurrer, and no Judgment given. Another was Mich. 3 
Car. Peaſzrove againit Brooke, and in that Cale it did not ap- 
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pear that any Wiit of Etror was brought: Another was, 


Paſeb. 5. Car.” Tayler againſt Sands. Another Hill. 6 Car. 
Smith againſt Bland, inthat it was conceived to be amend- 
ment only 3 and it was agreed for Law , that where there 
was a warrant of Attorney, it might be amended for a- 
ny defect in it, as where there is a miſpriſion of the name 
or the like, as it is reſolved Br. amendmcnt 85. and fo is 
1 and 2 Phil. and May. Dyer 105. pl. 6. exprefly, where A4- 
licia tor Elizabetha in the warrant of Attorncy was amen- 
dedz and that aftera Writ of Error brought by conſtruction 
of the Statute of 8 H. 6. and (vo is g E. 4. Br. amendment 47. 
And Juſtice Reeve laid, it cannor appcar to us by any of the 
faid Prelidents, whethet there was a warrant of Attorney or 
not : and perhaps upon examination it might appear to the 
Judges that there was a warrant of Attorny, which is help<d 
by the Statute of $ H. 6. and that might be the reaſon wiich 
cauſed them to order that it ſhould be fi'edzbut that doth not 
appear to us,and therefore the preſidents were not to the pur- 
poſe. Befides$t doth not appear by any of thera whether judg- 
ment were given or not $ and before judgment it may be a- 
mended,as the Book is, 9 E.4+ 14-br.amendment 47. Behides, 
in one of them the Plainuff did neg!e&t to remove the Record, 
which is tlic-very caſe in Dyer, and that was the reaſon that 
the warrant of Attorney was filed, but in this Caſe there ap- 
pearing to be no warrant ot Attorney it is not helped by the 
Statute of 8 H.6. and after a Judgment, and that upon Nibi/ 
dicit, which is not holpen by the Statute of 18 Eliz.and there 
is no Lacheſs in removing ot the Record by the Plaintiff, and 
for theſe reaſons the whole Court was againſt the Defendant 
in the Writ of Error, that it was Error, and therefore ought 
not to be amended. Note,that in this Caſe it was moved that 
the warrant of Attorney might be filed in this Court, after 
Error brought in the Kings Bench: but obſerve, that if it had 
been a thing amendable, that had been no impediment to it, 
for things amendable before Error brought, are amendab'e 
after, and if the interior Court do not amend them, the ſupe- 
jor may,and fo it is adjudged $ Rep. 162. in Blackmeres calc. 
and 
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and (0 is the Calc expreſs in the point, x and 2 Phil. and Mar. 
Dyer 105. pl. 16. Where a warrant of Attorn:y was amcnd- 
ed in Bancs aficr Error broug!|tt and the R cord ccrtitied, This 
is only my own oblcrvation upou the Cale. 


Mich, 17* Car. inthe Kings Bench. 


210. N information was brought for the King againſt 
Edgerley Carrier ot Oxford, becauſe thac where 


by the cutiom of England ao Carricr-or other 

perſon ought to carry above two thouſand 
weight, and that wirh a Waggon having but two wheels, 
and but four horſes, that the Dctendant had ufed tor the fpace 
of a year alt paſt to drive Dxoddam giftatorium, Anglice 2 
Drag or Waggon, Cum quatmor rot & cum inufitato nume* 
ro equyrium, viz. with twelve Horles betwixt Oxford and 
London and ke bad ufcd to carry with it hve thoufand weight, 
ſo 'hat he had digged and ſpoiled the way in'a Lane called 
Lo-be-Laxe, that rhe people could not pals. To which the 
DU: t: ndant pleaded Nor Gzilzy, and was tound guilty by Vers» 
dictz and many exc'prions were taken to the Iatormaiion ; 
* all which were ov: r ruled by the Cour', viz. Mallet and Heath 
Juſtices , and Bramfton Chiet Jathce, to be nuſpritt-n5; the 
firit was, That ne drav ' a Waggon Crum iſt ito numero + 
gwwrum, and: doth not ihew the certain numb.r ot chem, and 
tocrctore the Information which was mn the nature of a De- 
claration was no* go'd tor the incertainty, But per Curiam 
the ſame was maitt:ken, for it faith, that he drave wh eleven 
horſes: Th- ſecond «©xception was, That the uſual we'ght 
which it ought to carry 15 not ſhewed 3, but that was ruled al» 
lo to be a imſtake, tor 1 (ſaith 2000 weight. Tae third was, 
that it is not ſhewed in the Laformation that the way did lead 


to other Matket- Towns than trom Oxford to Londx 3 but it 
I 2 ; Was 
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was ruled to be good notwithſtanding that exception, be, 
tauſe that the place 4 quo, and the place ad quem.is let down; 
And it is not material whether it lead to other towns or nat. 
The fourth exception was, That the Nufance is (aid .to bein 
a place catled Lobbe-Lane, and it is not ſhewed of what 
quantity or extent that Lane is, viz. how many poles or the 
like : but it was ruled to be good, notwithſtanding that,Firft; 
becauſe that the Jury have found that the way was ltopt that 
the people could not paſsz and if it was (o, then it's not ma- 
terial how long it was. Secondly, Lobbe-Lane is ſaid only 
for the certainty of the place,that the Viſne might come from 
it: for of neceſſity it wil} bea Nuſance through the whole way 
betwixt Oxford and London. And Laſtly, the Nuſante is laid 
to be through all Lobbe: Lane, and theretore it is good not- 
withſtanding that exceptson alſo. And therefore the matter 
and form of the Information being admitted good, then the 
Queſtion was, what Judgment ſhiould be given in this Caſe; 


whether that the Carrier ſhould repair it at his own coſts, or 


ſhould be fined for the Nuſance to the Commonwealth or 
not ? Juſtice Mallet : there are feveral Judgments in Caſes of 
Nuſance 3 if it be an aſliſe quiz levavit, or quiazexaltavit, it 
ought to be part of the ——_ that the Dctendant demo- 
liſh it at his own coſts ;. 

19 Aſp1.6.But our Caſe differs much from the caſe of the Ri- 
ver,tor that isa High-way which leadeth to a Port to which 
all reſort, and therefore a ſtronger Cafe :; but he conceived 
that the Judgment ſhould not be that he ſhould repair it, be- 
cauſe it is ſaid in the Information, that the Townſhip ought, 
and therefore it differs from thoft Calcs;and he doubted whe: 
- ther he ſhould be fined or no , becauſe that the information is 
not-vi & armis, and not againlt any Statute,for then it ſhould 
be-a contempt,and fo fineable;but notwith(landing he agreed, 
that he ſhould be tined. Firſt, becaule it is layed tobe Coy- 
tra pacem Domini Regis, & ad nocumentum of the Kings peo» 
ple, which isa contempt, and thercfore tincable. Secoadly, 
becaule that although it is not laid to be vi & armiz, yet it is 
laid to bea rooting and (ſpoiling, which implieth force; 
11 Aſſ. 
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241 Ae. & 19 Af; 6+ where a Nufance'was with force, there 
þ arg he was fined. Then admitting that the Deten- 
”* danit ſhall be fined z, the Qheltfon then is; What fine ſhall be 
ſt vpon him'? and hefaid, that it ſhall be Secundum quanti- 
- ratem delicht,& ſalvo wainagio ſwo,accorting to the Statute of 
Magna Charta,cap- 14: & Weſt.2.So that we ought not to af- 
ſels'a Fine upon .any Freeholder to take away his contene- 
ment z nor upon' any Villain to take away his wainage 3 and 
he aid, that he conceived that the fine (ct upon him ought 
to be the leſs, for the great prejudice which might come to 
the Defendant, becaule that the Townſhip might have an A- 
Ron upon the Caſe againlt him, becauſe thry are bound to 
repair it, and therefore he cited 27 H. 8.37. Further, he took 
exception to it, that itis not ſhewed of what value. or eſtate 
the Defendant is, ſo as we might know what tine to impoſe 3 
for ſuch tide ought to be impoled Salvo wainegio ſus as atore- 
ſaid ; and he compared it to the Caſe in 4"E 4. 36. a Juror 
is demanded, and doth not appear, he ſhall be ned to the va- 
lace of his eſtate for a year : but that ought to be enquired of' 
by the Jury, and not ſet by the Court, becauſe they do not 
know the value of his eſtate, ſo in this Caſe : but notwith- 


ſtanding he agreed, that he ſhould be tined, becauſe it appra- - 


reth-to us how great his fault was, and” the fine ought to be as 
aforeſaid, and therefore he (ct a tine upon him of tour Marks. 
Jaſtice Heath: two things are here conliderab!e,whether there 
ſhall be any Judgment as this Caſc i:zand admitting that there 
ſhall, what Judgment ſha]! be given; and he agreed that Jadg- 
ment ſhould be given, becauſe that the Information is good, 
as well for the torm as for the matter of it ; itis good for 
the matt:r of it, b:caule Mz/um in  & ad nocumentum pub- 
licwm atid therefore it is properly panithable in this Court, & 
the rather now, becauſe not punithible inanother Court, 
the Star-Chamber b'ivg now taken away : and it is good for 
the form of it, for. it hath ſuſhcicnt certataty, as 15 before 
tewed. Now for the judgni.n: what ſhall b: given, he a- 
greed that he thould bz tincd and impriſoned, tor impriſon- 
ment is incident to a tine, but he did not determine what the 

hae 
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tine ſhould be, he agreed the Rule that the tine ſhall be. ſecun- 
dum quartitatem delifti, and that cannot , be fo little as it is 
made ; tor although Lobbe-Lane b: layed in which the Nu» 
ſance ſhould be, that 1s only tor nec<fli:y, that there may be a 
ccrtain place for the Viſne, but of neccllity the Nuſance is 
through the who le High-way betwixt Oxford ard London. 
And becauſe we will not offend as the Star-<hamber did by af- 
{fling too high tines, (cx which it was juſtly cunderancd 5 fo 
upon the other tide, we ought rot to tet lo (mall hnes,thar we 
injure Juttice,and be thereby an cccafion to mncreale ſuch taults 
where we ought to ſupprels them : and theretore he conccis 
ved the tine (ct by Maller too little 3 but he agreed , that 
the Judgment ſhould be tine and 1n prilonment 4 but he ad- 
zorncd the {ctting of the tine, until he had conſulted with the 
Clerks, whether it ſhou!d be inquircd ot by Con:miſion, or 
other good information. Bramſton Chict Jultice, that the Ins 
tormation is good for the mattcrand the torm ; but he obje+ 
&tcd , that where it is ſaid, that he did drive quoddam gejta- 
torium,that geſtatorium 15 a word incertain,and that theretore 
the Ivtormation ſhould be inſuffcicnt 3 but he agrecd that 
notwithſtanding that, that it was gocd by reaſon ot the Aus 
glice, tor that reauceth it tocertainiy 3 and he citcd the Caſe 
bctwixt Sprigge and Rawlinſon, Poſch 15 Car. in this 
Courtz when. the Caſe was, that a mau brought an Ejefione 
firme de zno repoſiturio, which word was put for a Warchouſe, 
and 1. {oived that ut was naught tor the incertainty, but the 
Chict Jultice here (aid that it had been good it it had been ex+ 
plained by an' Ang lice, and fo he laid it was reſolved in that 
Caſc, and therctore he agreed that the Information here was 
good notwithtianding ,zþat Exception by reaſon of the An» 
glice, this off. nce is an oftence againſt the Commonwealth, 
aud fuch an uttcnce for which a man may b- indicted, tor it 
is laid in the Intermation to be ad nocumentum Ligeorum 
Domini Regis, wheretore he agreed that the Judgment thould 
be a tine wilt: Capiatur, and he (aid, that it cannot be part of 
the Judgmnc in this Caſe, that the Detendant ſhould re- 
p417 1t, b.caulc it is {aid in the Intormation cxprefly, that 
the 
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the Pariſhioners ought to re pair it : and the Chick Jallice Gil. 


(and (o Juttice Heath which 1 b:fore omitted )that th: Town- 
fhip cannot have their Actions, for fo there ſhould be muli1- 
plicity of Actions, which the Law will not ſuftcr but he 
concezyed that if any man had a ſpecial and peculiar damage, 
then he might have his Action, otherwiſe not ; as if a man 
wete bound by preſcription or tenure to repair that place 
called Lobbe-Laxe, or any part of it, then he might have his 
ation upon the Caſe againtt the detendant,otherwiſe not : be 
agreed that the fine ſhould be ſecundum quantitatem delicii bat 
yet not too high, becauſe the other Parithcs may have their 
Information in like manner againſt the Detendanc, but he a- 
greed to adjorn the ſetting of the tine. * 


Southward againſt Millard. 


209.7] N an Ejedione firmethe Dctendant pleaded Not Gmilty. 

J Upon which a ſpecial Verdict was tound.Nicholls pol- 
{ſed ofa Term tor 1000 years, deviied the ſame to E. his 
daughter for lite, the remainder to Fohn Holloway, and made 
Lowe the Hasband of the Daughter his Executor and dicd : 
Fobn Holloway deviſed his interelt to Henry and George Hollo- 
way, and made Oliver and others his Exccutors and dicd ; at- 
terwards Lowe (pake theſe words : If E. my wife were dead, 
my eſtate in the premiſſes were ended, and then it remains ta the 
Holloways. E. dicd, the Executors of Foha Holloway made 
the Leaſe to the Plaintiff, and Lowe made the L-ale to the 
Defendant, who entrcd upon the Plaintiff, who brought E- 
jefione firme 3 and whether upon the whole matter the D-<fen- 
dant were guilty or not of the treſpaſs and cement fuppo- 
{ed,the Jury reterred to the Court ; and the points up3n cne 
Cale are two. Firſt, whether the words ſpoken by Lo ve ite 
Executor be a ſufficient afſent to the devile or not ; admii- 
ting that it is, then the Second Point 15, Whether th* atlent 
came in due time or not, as tothe intereſt of Foh;t Hloway in 
the remainder , becauſc he dizd betore the words ipoxen 
which ſhould make the aſſent 3 and as to that, thz p nt 15 
no 
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no other, but that the Legatce 'djeth beforeaflent to the Le- 
gacie, whether aſſent afterwards came too late, or that the 
Legacie ſhall be thereby loſt or not,that is the Queltion ; and 
by Juliice Mallet, it is a good affent, and that in due time, 
And here ſome things ought to be cleared in the Caſgg Firk, 
that the deviſe to Fobn Holloway in the Remainder is good by 
way of executory deviſe. Secondly, that the deviſe by 

Holloway to Henry and George is a void deviſe, becauſe but a 
pollibility, Thirdly, that the afſent to the hiſt deviſe is an 
aſſent alſo to him in the remainder. And laſtly,that if an Ex- 
ecutor enter generally,he is in as Executor and not as deviſce; 
all which are reſolved in Lampetts and in Matthew Manning 
Caſe. Now theſe Caſcs being admitted, the Queſtion is, Whe 
ther that Lowe the Executor here hath made a ſufficient De 
claration,to take the Term as Devilce in the right of his wife, 
or not : for he hath his EleQtion to take it as executor,or in 


- the right of his wifez and as I conceive he hath made a good 


Election to have it as Legatce in the right of his wife. The laf 
words, viz. That then it remains to the Holloways, which is 
impoſſible by Law to be, becauſe that the deviſe to them was 
void, hedid not waigh , becauſe but additional, and the 
tixlt words of themſelves are ſufficient to make an aſſent, it is 
not a transferring of an Intereſt, but an aflent only to it, 
which was given by the firſt Teltatur, and after aſſent, the de 
vilee is in by the hilt Teltator,and that being but a perfecting 
Ac like an Attornment, and admittance of a copy-holder,the 
Law always favours it, for the Law delights in perfeRion,and 


therctore an aſſent by one Exccutor (ſhall binge all, fo anaf- 


ſent by one Infant-Executor above 14 years ſhall binde the 


-other, toan aſſent to the particular Tenant is-good to him 


in the Remainder 3 Admittance of a Copyholder for lite, is 
admittance of him in the.remainder : which Caſes ſhew that 
an aſſent being but # pertecting act.theLaw ſhall always make 
a large conliruction ot it ; and he laid, that Maxnings caſe in 


{the 8 Rep. is the very Cale with our Cafe, as it appcarcth in 


the pleading of it in the new Book ct Entries 149- b. and allo 
in Manxgings Cafc atorelaid, but that Cale was not rc(oIved 
upon 
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upon that point, tor the deviſe there was,paying ſo much,and 
the deviſce being alſo ex:cutor payed the money, and there- 
fore it was ruled to bea ſufficient aſſent to the Legacie, and 
therefore our caſe may be doubted notwithſtanding chat caſes 
and for my part I conceive it a good afſcnt to the Legacie in 
our Caſe, And for the (econd point, I hold that the affent 
comes in due time to ſettle the Remainder,although that Fob 
Holloway were dead before, for otherwile by this common 
caſualty of death, which nay happen (© ſuddenly. that an al- 
ſent cannot be had before, or by the wiltul obltinacic of the 
Exccutor, that he will not aſſcnt , Legatecs ſhould be detcat- 
ed of their Legacies, which would be a great 1convenicnces 
Beſides, I hold that the deviſc by Fobx Hollaway was void, he 
having but a pollibility at the time of che devile, and theretore 
that it remain fo his Execators, and by conſequence, that the 
EjcHione firme brought by their Lefſce will lic. Juſtice 
Heath acc. tor the Plaintiff ; Three things are here contidera- 
ble. Firlt, whether there nced any afſcat at all of the Execu- 
tor to a Legacic. S:condly, whether here be an afſcent or 
not. Thirdly, whether this aſl-nt come in duc time or not. 
The firſt hath becn grantcd, that there ought to be afſent, tor 
the great inconvenience which might happen to Exccutors it 
Legatces might be their own carvers,and fo arc all our Books 
except 2 H. 6. 16. and 27 H. 6, 7. which ſeem to take a dit- 
ferencezwhere the Legacic 15 given in ccrtam and in ſfpecie,there 
it may be taken without aſſent, but where it is not given in 
certain , there it cannot z, but he held clear'y the Law to be 
otherwiſe, that although it be given in certain, yet the Lega» 
tee cannot take it without aflcnt of the Executor 3 tor ſo the 
Exccutor ſhould be ſubject to a Devaſtavis witnout any fault 
in him, or any means to help himteit, which ſhould be very ins 
convenient. Then the ſecond thing here to b. conlidercd is, 
Whettlicr there be an afſent or not : It is clear, that it an Ex> 
ecutor enter generally, he {hall be in as Exccutor, and not as 
Legatce, for that is belt tor tum to prevent a Devaſtavit z and 
it is asclear, that it he declare his intention to be 1n as Le- 
gatce, that then he thall be ſo;then the Queliion here _—_ 
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ther the words 1n our Cale be a fufhcient declaration of the 
mind of the Executor to take the ſame as Legatee in the right 
of his wife or not ; and I hold that it is. He agrees that the 
ſecond words are not ſo weighty as the firſt y but he held the 
firtt words are ſuthcient of thcm(clves to make an aſſent; and 
when he faith, that then it remains to the Holloways, that 
proves that he took notice thereof as a Legacie, and that he 
would have it in that right, although in truth the deviſe 
by Zobn Holloway was void , fo as it could not remain to 
them, For the third, he held that the aſſent came in due time, 
otherwiſe 1t mighr be very prejudicial to Legatees, for clſe by 
that means they may b2 many times deteated of their Le- 
gacies : for put Caſe that an Executor will not aficnt,and the 
Legatee diecth before he can compcl him to aſſent, or that 
the Legatee di: th in au: iultant after the deviſor,in the 5 Rep. 
Princes Calc it is rcfolved that an Infant undcr 17 may rout 
aflent toa Legacie, nor the adminiſtrator Darante minori 42 4- 
te; then put caſe that the Legatces dic during the admimi- 
lixation, durante minori &tate, in whoſe time thcre cannot be 
an aſſent, It would be a v:ry great miſchict, if that in auy of 
theſe Caſes the Legatees ſhouid be defeated of their Legacies, 
when by poſſibility they could not uſe any means to get 
them ; wherctfore he held clearly chat the aſſent ot the Exc- 
cutor after the death uf the Legatee came in good time, 
and therefore he concluded tor the Plaintifl. Bramſtox 
Chicf Juſtice alſo for the "Plaintiff, For the firit point, 
he held that there is a good aſflent z and he ſaid, that 
Mannizgs Caſe hath the very words which our Caſe hath,but 
my Lord Cooke did not ſpeak of theſe words in the Report of 
the Caſe, becauſe he conceived that the payment of the mo» 
ney was a (ufhcient affent to the Legacie ; but further I con- 
ceive, that it differs fully from Mannings Caſe, for there it is 
found expreſly, that the Executor had not Aſſcts, and there- 
fore it ſhould be hard to make him aſſent by implication, 
thereby to ſubject himſelt to a Devaſtavit 3 for as Ieconceive, 
an Executor ſhall never be made to affent by implication 
where it is found that he hath not Aſſcts, but there ought to 
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be an expreſs aſſent, by reaſon of the great prejudice which 
might come unto him, but in our Caſe it is not found that 
Lowe had not Aſſets; an Infant cannot affent without Aﬀects 
but if there be, then it ſhall bind him, and perhaps that was 
the reaſon that my Lord Coke did not report any thing of 
theſe words, whether they were an aſſent or not 3 and his paſ- 
fing over them without ſaying any thing of them,feems part> 
ly to grant and agree, that they did not amount to an aſſent, 
A man deviſeth unto his Executor paying ſo much, and he 
paycth it, it is a good aſſent to the Legacie 3 (o is Matthew 
Mannings cale 8 Rep.and Fowden Comment. Welcden and El- 
kingtons caſe : and he (aid, that an afent is a perfeCting act 
whuch the Law favours, ard therefore he ſaid that it was ad- 
judged that where an Executor did contract with the devilce 
for an aſſignment of the Term to him deviſed, that it was a 
good aſſent to the Legacie. For the ſecond point alſo he held 
c'carly that the afſcnt came in due timeztor otherwilc it ſhould 
bu a great inconvenience, for by that means it ſhould be'de- 
ltructive to all Legacies 3 tor of neccfſity there ought to be an 
allent of the Exccator,and it he will. not afſent,and the Lega- 
tee dieth betorc he can compel him toaſlcent, or it the Lega- 
tec dicth immediately atter the Deviſor betore ary aſſent to 
the Lcgacie, in the hir(t Caſe ic ſhould be in the power of the 
Executor, who is a iranger,to prejudice me 3 and yn the latter 
Caſe, the Act of God ſhould prejudice me, which is againſt 
two Rules ot Law, that the Act of a firanger, or the at of 
God {hall not prejudice me, wherefore without queliton the 
aflent comes in due (i1mc. Befides, 1t a L-gatee dieth before 
aſſent to a L« gaciey the tame ſhall be affets in the hands of his 
Exccutors, and the Legatcc before aſſent hath an interclt de- 
mandab'e inthe Spiritual Courts An Exccutor before pros» 
bate ſhall not have a!1i Actionz: but he may releaſe an Action, 
bccaule that the rigit of che *Ction is in him : fon this Caſe, 
althoug! that the Legatec beto:e afl.nt hath not an intereſt 
granfabls, yet he hath an Interclt releatables A man furrens 
ders Ccpy704g Land to the ule-of anather, and thefurrende- 
rce dicth buture aumitiance, yet his heir miy be admiticd 3 
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and this Caſe is not like thoſe Caſes put at the Bar , where 
there is but a meer pollibility, and not the leatt Intercit; as 
where the grantee of a reverſion dieth betore_ Attorament, 
or the dcvilce betore the deviſor, in thole Caſes the parties 
have but a meer poflibilicy, and therefore countermandable 
by death : but it is otherwiſe in our Caſe. as I have ſhewed be- 
fore, and ther:fore I conclude that here is a good aſl-nt, and 
that in due time, and theretore that the EjeGioxe firme. brought 
by the Flaintift well licth. 


Dale and Worthyes Cale. 
212+ DX brought a Writ of Error againit Worthy to re- 


verſe a Judgment given in the County-Palatine of 
Chefterz and the Writ of Error bore Teſte betore the Plaint 
there entred, and whether the Record were removed by it or 
not, was the Quciiion : and the Court, viz. Mallet, Heath 
and Bramſton were clear of opinion,. without any (olemn de- 
bate, that the Record was not removed by that Wit of Er- 
ror,becauſe that jt there be not any plaint entrcd at the Tijte 
of the Writ, how can the Proceſſw according to the Writ be 
removed, when there is no Proceſſis entred ? and that failing, 
all fails 3 and befides, it is meer tor delay of Jultice : and they 
agreed,that a Writ of Error bearing Teſte betorc Judgment is 
good,as is the book of x E. 5. 4. becaulc that there the toun- 
dation ſtands good, and it is the uſual courſe of practiſe tor 
the preventing and (uperſeding of Exceution, 


Tuder ag4inft Rowland. 


213 AN Ejefione firme was brought and in the Writ 

'k was w& army, bat it wanted in the Declaration; 
and whether it were Error or not, or whether it were amen- 
dable or not, was the Queltion : and Shaftoe for the Plaintiff 
held clearly that it was 'not Error; but 'the Court did not 
hear it at that time : the Caſe was Entred Paſeh.16'Car. Rots 
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214+ Bolſtrood prayed a Prohibition to a Court-Baron as al- 
ſo an Attachment againſt the Steward for dividing of Actions 
to bring the ſame within their Juriſdiction to deteat the Com- 
mon Law, as allo for rcfuling co ſuffer the Detendant to pur 
in any other Attorney for him than one of the Attorneys ot 
that Court : and the Court awarded a Prohibition, and the 
Steward Darey of Lincolns-In, then at the Bar, the Court 
ruled that he Band committed until he had anſwered to in- 
terrogatories concerning that mildemeanor 3 and they laid, 
That an Attorney at Common Law 1s an Attorney in every 
inkeriour Court, and therefore ought not to be retulcd. 


Rudſton and Yates Caſe, entred Hill. 
15 Car. Kot, 313. 


215. Uaſton brought an Action of Debt upon a Bond 

R «gang Tatesz the Detendant demanded Oyer of the 
decd and condition thereof, and upon Oyer it appearcd, that 
the Bond was conditioned to perform an award:to which the 
defendant pleaded that the Arbitrators made no arbitrament; 
upon which they were at iſſue, and the Jury found this (pecial 
Verdict, that the Deteadant Yates and one Watſon ſubmitted 
themſelves to Arbitrament, and tound that the Arbitrators 
made an Award, and fou.nd the Award in hec verba z but fur- 
ther , they found that Y/atſon was within age at the time of 
the ſubmiſſion ; and whether upon the whole matter the Ar- 
bitrator had made any award or not, the Jury left it unto the 
Court 3 fo as the Queltion is no other, but whether an Iatant 
may ſubnat himſelt to an award or not:tor it was agreed,thit 
if the ſubmiſſion were void, that the award was void, and by 
conſequence the Bond void z and note, that the Cale was. hat 
Tates bound hind lf that Watſon who was an Intant thi uld 


pertorm the Award 3 and the Coudition recites, that where 
Watſon 
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Watſon who was an Infant had ſubmitted himſelf to an a- 
ward, that the Defendant binds himſelf that he ſhould per- 
form it, &c. So then if the Submullion be void, all is voidz no 
ſubmiſſion, no award,and {o no breach of the Condition, and 
therewith the Books agree, 17 E.q+ 5-19 E 4+ 1+ 28 H. 6. 
13. 5 Rep. 78. 10 Rep. 131. b. And by Jultice Mallet,the ſub» 
miſſion is void,and void in part,void in all,for a ſubmiſſion is 
an entire thing , and therefore cannot be void as to the In» 
fant, and ſtand good as tothe man of tull age. There are but 
two Books exprels'in the point, 14 H: 4- 12. & 16 H6« 14 
and none of thoſe are of any authority 3 in the thirſt chere 15 
no debate of the Caſe. And the ſecond is a flat quere:and as I 
conceive the better Opinion is , that the award is void ; for 
where it is there objected that it may be for the avail of the 
Intant, By. tit. Coverture and Intancic 62 lays Quere of that, 
tor it may be that the recompence given by the award, may 
be of greater value than the Law would give 4n the Action, 
and thercfore by poſſibility it may be a diſadvantage unto him; 
and the Caſe betwixt Knight and Stone, Hill. 2 Car. in this 
Court, Rot.23 4+ where this very point was in queltion, it was 
reſolved that it the Infant had been bound to perform the a-+ 
ward, that the Obligation had becn void. Further, it was a- 
grecd, that if it appear atterwards to be to his prejudice, that 
that (hall make the award void z but the principal point was 
not adjudged, becauſe that the parties agreed. But whereas 
it was then, and now allo object. d, That it an Infant cannor 
ſubmit himſclt to an Arbitrament, that thereby he ſhouid be 
in a worlcr caſe than a man of tull age,tor he may have done 
a Tr-(pals which ſubjects himſclf to damages by uit in Law, 
which if he cannot difcharge by this way, he ſhould bein a 
worl:- condition thana min ot full age, tor he thould loſe 
that advantage. To that he anſwered,that it an Intant ſhould 
b: p<rmitted to that,he might hav? loſs thereby, ter he hath 
not difcretion to chulea comp tcut Arbitrator, 'and an Arbi- 
txator might give greatcr damage than the caule did require: 
and h- 1s woiſe than a Jadge <4 tc Court 153 he is nut (worn, 
a Judge is ; Bclides, an Jncallt tiath diver priviledgcs which 
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the Court would allow, but an Arbitrator not, If an Infant 
make default, the ſame (hill mt bind him 3 {o if he confeſs an 
Acion,th: fame ſhali not bind him,and therefore he is in bet- 
ter Caſe without ſubmiſſion, than by it ; and if an Intant can- 
not chuſe an Attorney, much leſs a Judge, for an Arbitrator 
isa Judge : an lntant cannot bind himſelf Apprentice , al- 
though it may be pretended to be for his benefitz fo 21 H. 6, 
31. he cannot chuſe a Bayliff, yet that is for his benefit 3 he 
cannot give an acquittance it hedo not receive the moncy, 
5 Rep. Ruſſels cafe, but if it be apparent for his benefit,ic may 
be good, as a Leaſe of Ejx&tment to try a title made by an 
Infant is good, becaule it is apparent for his benetit : an In- 
fant is ix cu{todia Legis, and therefore we are bound by Oath 
to defend him. Betides, an Infant hath not power to dit- 
poſe of his goods himſelf, and then how can he give ſuch a 
power to another? For which reaſons he conceives the ſubmi(- 
fion void 3 and it no (ubmiſſion, no award 3 and therefore he 
gave Judgment againſt the Plaintiff, ©xcod4 nibil capiat per 
tillam. Juſtice Heath allo againſt the Plaintiff: True it is, 
that in this Calc a tiranger is bound that the Infant ſhall pcr- 
form the award,but that recites the ſubmiſſion by the Intant 3 
and the iſſue 1s, whether they made any award or not,ſo as the 
ground 15, whether there be any ſubmiſſion or not 3tor no ſub- 
mifſton,no awardsthat ſo by conſequence Judgment ought to 
be given againlt the Plaintiff ; and he held clearly that the ſub- 
miſhon is void,that an Infant cannot ſubmit himſelf to an Ar- 
bitrament : the Judgment of Arbitrators (provided that they 
keep themſelves within their Juriſdiction) is higher than a- 
ny hadgment given in any Court for if they erre,no Writ of 
Error lieth to reverſe their Judgment, and there is not fo 
much as equity againſt them, and therefore it ſhould be a hard 
caſc, that an Intant ſhould have power to ſubmit himſelf to 
that which ſhould be final againſt him, and no remedy 5 tor, 
conſenſus tollit errorem : whcrefore he conceived that the ſub» 
million was void 3 and if that which is the ground fa ls, all 
fails. An Infant may take any thing, for that is for ..is ad- 
vantage, and cannot prejudice him and the Churci _ an 
nIallc 
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Infant is in perpetual Infancie, and conditionem melivrem fg- 
cere poteſt, but deteriorem nequaquam And where it was ob« 
zc&cd in this Cale, that this ſubuv(lion might bc tor the avail 
of the Infant, and therefore (ſhculd bs good 3 he aulwercd, and 
took this tor a rule, that av Intant (hall never ſubmit him- 
ſelf to any thing under a pretence of benchit, which by pol- 
ſibility may prejudice him z and with that agreeth the better 
Opinion of 10 H. 6. 14. that it ſhall not bind him becaulc i 
may be to his prejudice, for they may give greater damages 
than peradventure the Law would give m any Action brought 
againſt an Infant. But :4 H.4. is not any Authority, Where 
it was objectcd, that it ſhall be voidable at the election of 
the Infant 3 To that he anſwered, that it is abſolutely void, 
and therefore there cannot be any Election 3 and it ſhould be 
hard, that the man of full age ſhowld be bound,and the Infant 
not : an Infant (hall not be an accomptant,becauſe that Audi- 
tors cannot be aſſigned to him and he conceived that an In- 
fant cannot bind himucit an Apprentice, but it is uſual iu 
ſuch caſcs tor ſome friend to be bound for bim 3, and as this 
Calc is, it appearcth by the Award that it might be tor the 
prcjudice of the Infant. For the Arbitrators award,that the 
Infant ſhall pay five pound for quic-Rents and other ſmall 
things 3 now what theſe (mall things were Non conftat, and 
they might be (uch things, tor which by the Law the Infant 
was not chargeable z and by the ſame realon that they may 
aſle(s tive pound,tncy might have ſet twenty pound and more 
and it ſhould be inconvenient that an Infant ſhould have ſach 
a power to ſubmit himlſclf to the Judgment of any which 
might charge him in ſuch manncr. Belides,part of the Award 
is void for the incertainty, tor it is (aid {mall things z and it 
doth not apprar what in ctttain 3 and void in part , void 
inallz and tor theſe reaſons he gave Judgment againſt the 
Plaintiff. Bramfſton Chicf Juſtice agreed, that the lubmiſlion is 
void, and not voidablc only, as it was objected 5 tor then it 
thould be tale arbitrium until revertal of it. 10 H. 6. and 14 
He. are no Authoritics 3 or if they be, the bet Opinion is tor 
the Iatant, as it hath been obſerved, and Knight and Stones 
cale 
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Cale cited defore is-noauthority, for tio' Jadgtnent was pivent 
in the Caſe. But all-in that caſc agreed, that the award was 
void 3.becauſe it was awardcd that the Infant upon the pay- 
ment of -an hundred pounds ſhould make a r:leeſe, which 
proves that the ſubmiflion-was alſo void 3 becauſe that if it 
ſhould be good, by the ſame. reaſon the releaſe. Where it was 
objected, that it ſhall be voidable at the El: ion of the In- 
fant 3 To that he an{wered, that the ſubmiſſion ought to be 
cither abſolutely good, or abſolutely void z for the end of an 
Arbitrament is to concjude ard ccmpole controverſies, and 
the Arbitrators are Judges to determine themzwhich ſhould 
never be done, it it ſhould lie in the power ot the Intant to 
make good or fruſiraic the Arbitrainent at his EicRion 3 for 
which cauſe, to ſay that it ſhall be covi.ditional is againtt the 
nature of an Arbitrament 3 and to ſay, that it ſhall bind the 
Infant abſolutely cannot be 3 and to ſay, that it ſhall bind the 
one and not the other is uncqual ; Befides, there can be no 
ecRion in this caſc z for if he were within age, nothing binds 
him,if at full age he ought, to perform it. Belides,the Arbitra* 
ment it (elf, as this Caſe js, and as it was before obſerved by 
Heath, is void ; for the award was, That the Infant ſhould pay 
five 1. for quit-Rents and other (mall things, and it doth not 
appear what thoſe ſmall:things were 3 ſo that for any thing 
hat appeareth, it might be for ſuch things tor which the Io» 

fant by the Law was not chaigeable, and thcietore is void 
for the incertainty 5 and void in- part, vvid in all z and by the 
ſame rcalon as the Arbitrators might award five pound, they 
might award twenty pound or more. But he couccived that 
if it (ad appeared in certain, that the things had bren luch, 
for which the Infant is by the Law chargeable, perhaps it had 
bcen good 3 but here it doth not appear what the things were, 
and therefore it was not good. Trinit. 4 Car. Pickering and 
Facobs caſe, it was reſolved that a Bond taken tor necelaries 
of an Intant was good, $ E. 4. Arbitrators Award more 
thanthe debt is,the ſame is naught 3 ſo here,tor any thing that 
appeareth to the contrary, the Award was topay ſuch things 
as the Infant was not liable to pay 3 and therefore void. But 
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note Reader] conceive that an Infant canngt ſubmit himſelf 
toan Arbitrament for things for which by the Law. heig 
chargeable , for the reaſon given before, becaule the Arbitras 
tors may charge him farther than by the Law he is liable z 

which ſhould be to his prejudice, and he hath not any remedy 
_ forit: Judgment was given againſt the Plaintiff, Qaod aibil 
capiat per Billom, The Cale wasentred Hill, 15 Car-Rot.g13, 


The Serjeants Caſe, Trin. 17, Car. inthe 


Common Pleas. 


216.” He Serjeants Caſe was this. A. feiſed of Land in fee, 

T B. his Brother levied a Fine come ceo to C. B,had if- 
ſue D- and died. A. died without iflue, C.entred : D. entred 
and gave it to C. and R. his wife, and to the heirs of their 
two bodies. C. levied a Fine come ces with proclamations to 
D. C. and R. have iſſue L. Cdieth : D.confirmeth to KR, 
his eſtate, to have to her and the heirs of her body by C. be- 
gotten. R. dies, D. enters, L. oufics him, D. brings entre it 
the Qwibw. In this Cafe there are two porats z Firſt, Whe- 
ther the Fine levicd by B. ſhall bar his Ifſue as this Caſe is, 
of not : and that is the very point of Edwards and Rogert 
Caſe, Paſeb. 15 Car. inthe Kings Bench : and admirting it 
thall not bar D. then the ſecond point is, what is wrought 
by the confirmation, it by that the Iſſue in Tail ſhall inficrit 
ay not, and that 1s the very point in the 9 Rep. Beaumont, 
Caſe, | 


Saunderſon 4nd Ruddes Caſe in Commen 


Pless, Trin. 17 Car. 


217+ © Aunderſon brought an Action upon the Caſe for 
 CIwords againft Kadde 3 the Cafe was this : The 
Plaintitf being a Lawycr , was in competition for a Stewards 
ſhip of a Corporation z and the Corpuration being met" toge- 
ther tor EleGtion of a Steward, the Plaintiff was propounded 
to 
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to be Steward, and then the Detendant being one of the Cor» 
poration, ſpake theſe words of the Plaintiff to his Brethren of 
the Corporation : He ( predid? the Plaintiff innuendo) is an 
ignorant man, and not fit for the place : and he ſaid, that by 
rcaton of ſpeaking of theſe words, that they refuſed toele 
him Steward 3 and whether theſe words were aQtionable os 
no, was the Queltion. This caſe was argued twice in Trini- 
ty-Term by Callis and Gothbld Serjeants, and the Judges feem- 
ed to incline to opinion, That the words were Actionable, bur 
yet nojudgment is given. 


Selden againſt King in Common Pleas, 
Trin. 17 Car. Regis. | 


218. | bo a Replevin the Caſe was thus: A man granted a rent 
out of certain Lands, and limited the fame to be paid 
ata houſe, which was another place off the Land zand in the 
grant was this clauſe, that if the rent were behind,and lawful- 
ly demanded at the houſe, that then it ſhould be lawful for 
the grantee to diſtrein : the Rent was afterward behind, and 
the grantee ditireined, and upon traverſe taken upon the de- 
mand, whether this dittreſs upon the Land ( which bad been 
good in Law if there had not bcen a ſpecial limitation of de- 
mand at a place off the Land) be a good demand as this Caſe 
is, was the point. Mallet Serjeant:the diſtreſs is a demand in it 
ſe]f,and there needs not any other demand,although the rent 
be ta be paid off the Land as here. And it was adjudged 16 
this Court about 3 years paſt, that the diſircſs was a (uthcient 
demand : but I conteſs that a Writ of Erxor is brought in the 
Kings Bench,and they incline there to roverle it» and there is 
no Fecrence where the rent is payable upon the Land,where 
not,and ſoit was adjudged, Trin-3 Car-Rote1865 or 2865-bc- 
twixt Berriman aud Bowden in this Court : and he citcd alſo 
Fox and Vaughans Calc, Paſch. 4 Car. in this Court, aud Sir 
Fobn Lambes caſe, Trin. 18 Car.Rot.333+ in this Court, both 
adjudged in the point 3 and he cited many other Judgments. 
V 2 Jermyn 
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Jarmwyn Serjeant.contrazy, that the diltre(s 15 no luthcient dex 


and as this Caſe js « be ought to demand it at the place ap. 


pointed. by the grant , for it is part of the grant, and (hc 


words of the grant. ought to be ob(crved, 28 H..8. Dyer 15. 
and in the Comment. 25+.4+ it is ſaid, that Modmw. legem dit 
donationi, and therefore by the {ame reaſon that the grantor 
may appoint the time and place of, payment, as here he hath, 
done 3 by the ſame reaſon he may ppoint a place for.the de- 
mand,and that hc (hall make that demand bctore he diltrcia 
for the ſame is neither repugnant nor.impollible, nor againſ 
the Law, and therefore good, and by conſcquence ought to 
be. obſerved:and thca he anſwered the Caſes which were cited 
to be adjudged againli-him. Ia Sywmons.Calc in the Kings 
Bench there it was reſolved that. a diſtreſs was a demand in 
Law, andademand in Law is as firong as a demand in fact, 
as it was ſaid by Juſtice Barck/ey in debate of that Caſe, But 
note, that in that C3ſe there was no time in certain limited : 
and further,in that Cafe the Rent.was payable upon the land, 
and therefore in that Caſe I agree that a diftrels* will be a 
good demand, becaulc' that the demand is to be made upon 
the land, but it is not ſoin our Caſe. In Sunds and Lees caſe, 
Trin. 20 Fac. in this Court, there alſo the rent was payable 
upon the land. Berriman and Bowdens Caſe, Trin. 3 Car. ci- 
ted before, Iagrce was our very Caſe in point,but there Judg- 
ment was given upon Conteſſion, and therefore doth not rule 
our Caſe; and in Sir Fobu Lambes Caſe there was no Judg- 
ment given , and therefore that- doth not rule our Calc; 
but Me!ſam and Darbies caſe M. 6 Cay. Rot. 389. in the 
Kings Bench a Caſe in the point, where Judgment was rever- 
ſet! upon a Writ of Error there brought tor want of demand, 
and Seldex and Sberleys caſe in that Court, a Caſc aiſoin the 
point was reverſed, Mich. 16 Car. inthe Kings, Bench upon 
a Writ of Error brought for want of demand : wherefore I 
conclude, that there ought to-have been an actual demand at 
the houſe according to- the grant in our Caſe, and therefore 
the Traverſe in this Caſe taken by. the grantor -is well taken, 
Note, that Juſtice Crawley ſaid,that Lambes Caſe was adjudg- 
&d : 
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ed. that there needed. no, demand, and he ſaid, that there. were 
three Jidgments accordingly in,this Court : but Rolls Ser- 
jcant (aid, that Darbies Cale was reverſed in the Kings Berch 
for want of a demand. B at note, that Foſter and Reeve Juiti- 
ces, did incline that there ſhould be a demand, aud to Bankes 
Chict Jaltice, toc he (ajd, that it is part of the contract, and 
like a condition precedent z for as in 2 condition precedent,a 
man ought topertorm the condition before he can take any 
thing by ch2 grant, fo in this Cafe the grantee ought to make 
a demand to enable him to diſtreſn, tor before th: demand he 
is not by the manner ot ©" grant (which ought t9 be obter- 
ved) entitled co a diltrels : wheretore he gave dirxeRion to the 
Counſel tht th:y wou'd view the Records, and thew them 
to the Court 3 and further ke ſaid to them, that where it ap- 
pgareth, that the Rent was demandab!e upon the land, that 
thoſe caſes were not to the purpoſe, and tt. refore withed that 
they would not trouble the Court wich” thera, - 


Levet and Sir Simon Fanſhiwes Caſe in 
Common Pleas, Trin. 17> Car. Regis. 


219% Evett brought dcbt againit-Sir Simcx Fanſhawe and 


his Witc as Exccutrix ot another, and tucd them - 


to the Exigent, and at the retura ot the Exigent,- the Defen- 
dant Sir Sim4 Fanſpawe came in voluntarily in Coart, and 
ptayed his Priviledge b:caule he was an Otherr of the Exche- 
qguer : and whether he (hould have his privil.dge in that caſe 
or not,was the qucſion,and that reſts upon two things, Furtt, 


becauſe he is ſucd,as this caſe is,mecrly for conformity and ne- - 


cellity-(ake, and in the right of another, vis. in the right of his 
wite as Exccatrix. And (econdly b:caule he demands his pri- 
vikcdge at the Exigent. Whisfie!d Serjcant, that: he gaght to 
have his privilcdge, and he cited Preſidents as he (aid! ja the 
point, as Paſch.44 Eliz. in the Excheques, F ames Afptons calc 


(:rvant to the Treaſurer,and Paſcb.23 Jac-B- 138 Stantons | 
calc - 


: 
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caſe alſo in the Exchequer, in bbth 'which'caſes he faid hus- 
band and wife were ſucd in the right of the wife,and the hus- 
band had his priviledge. But he cited a Cale which was nea- 
xer our Caſe, and that was Hill. $. Fac. in the Exchequer, 
Wats and Glovers caſe, where husband and wite were ſued in 
the right of the wife as Executrix 3 and he faid , that it was 
over-rulcd that the husband ſhon!d have bis priviledge 22 H. 
6. 38. and 27 H. $. 20. inthoſe Caſes the husband and wife 
werc ſucd in the right of the wite, and yet the husband was 
allowed his priviledge : But ſee Reader 34 H. 6. 29. & 35 
H. 6. 3. againſt it : And note, that many ot theſe cafes come 
to the ſecond point, whether he may demand his priviledge 
at the Exigent or not 4 but for that ſee 9 E. 4. 35- Br. Privi- 
ledge 22+. & 10 E. 4. 4.Br. Priviledge 40+ Kolls Setjeant con- 
trary, that the Detcndant ought not to have his Priviledge 3 
and he faid, that uſe, practiſc,and reaſon is againſt it z and he 
took theſe differences. Firſt, where the Defendants are com» 
ing to make their appearance, and are arrclied, as in 22 H. 
6- 20. and whazec they are ſucd in one Court,and the husband 
demands his priviledge, becauſe he is an Officer in another 
Court, as in our Caſe, Secondly , where he is Dcfendant,and 
where he is Plaintiff, And laſtly, where he is ſued in his own 
right, and where in the right of another, as in our Caſe. For 
in che'tirſt of thete differences he ſhall have his priviledge, in 
the latter not 3 andiit is to oulte this Court of Juriſdiction,and 
therefore ſhall be taken ſtrictly. Belides, if in this Caſe the 
Defendant (ſhould have his priviledge, we ſhould be without 
remedy z for we cannot have a Bill againſt the wife, and we 
have no remedy to make the wife to appear 3 and therefore 
it ſhould be- a great prejudice to us, if-he ſhould have his pri- 
viledge. Wherctore be prayed that the Defendant might noc 
have his priviledge. Note, that Bankes Chief Juſtice {cemed 
to agree the difterences put by Kolls, and allo he conceived 
that powit conkderable, whether the Detendant had not fur- 
ccaled HiSvime an this Caſe, becauſe he demands his priviledge 
at the Exipent, and not before. And-note, the whole. Court, 
viz.Fofer Reeve, Crareley and Banker Chick Juſtice ſecmed to 

: incline, 
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incline, that the Octendant (hould not have his- privitedge;be - 
eauſe that the Action was brought againſt Win and his'wife, 
- in ater droit;\viz.Þin the right of the wife as Executrix: but no 
Judgment was then given. 


Hillary 17+ Car' in the Common Pleas. 


Mos ad Brownes Caſe. 
Offe exhibited a Bill in the Court of Requelts 


220. 
M-- Brow#, and 1a his Bill tet forth chat 
'K ihe Defendant was indebted unto him” in the 
ſum of 400 pounds for wares delivered to 
him : and further, he ſhewed how that the Defendant wes 
decayed in his eftate, and was not able to pay him, and there- 
fore he was content to accept of an hundred pound for the 
whole3 and that the Defendant at the payment of the faid 
hundred pond, required the Plaratiff to give him a gene- 
ral releaſe, and then promifed him in cunlid:ration that he 
would make him a gencral releaſe, that he would pay to him 
the reſidue of his d:be whenſoever God ſhould pleaſe to make 
him ablezand.the defcndant divers times afterwards did r:new 
his promiſe with thc Plaintiff, Further, he ſhewed that now 
a great «ſtate to ſuch a value is fallen to the Defendant, and 
that now he45 able to pay him, and notwithſtanding retuſeth 
{@ to do 3 which is the effect ot the Plainciffs Bill. To that 
the Dcfendant 21{wered and pleaded the Statute of Limitatr 
ons of Adtiens ; and the Court of Requeſts would not adimit 
this/Plea..- Bat note, the Detendane ptcaded tirft the general 
iflue, that he made no ſuch prom:{,vpon which they were at 
Mae, and found againit him 3 and afterwards he pladed the 
Statute of Limitation , and vpn the whole matter Serjeam 
Clarke moved tor a Prohibiticn. Firit, b:c.uſe the Bill is in 
the nature of an Action vpon the Caſe at the Common Law, 
and whether hz: promiſcd or not promiſcd 1s triable at Law. 
Sccondly, 


— 


I52 Hillgerz, 175 Ga Rn OL 46)" 


lt... A628. a . 


twerdly,. becauſe the Guiit 1eh:fed the Fes of the Seature 
«> Linitavticns, w heh il:cy.4aght pcs to de, Becaule there iy 
ng 1 medy in Eeuily 2gainii a dratute.Suzeent -bifield conr 
txary, that no }1chibuicn ovght 10 be granted. | Fatt, bes 
-aulc the Plairtift hath ro other 1(.cdy but in Equity, be- 
caule that the {ſym ſit made Eclore the rtlale is dilcharged 
by the reicate, and the {{xmfſt which was after, is VOIos be- 
caule thac iv0 corfidcration,thc dab biirg lea {td by fore, 
S&ccondly.our calc. 1s not within the Statute of Limitations,tor 
it is but a t1ult 1cpcicd in the Detendant that he would pay the 
xelidue when God ſhould make him eble : 21G being a bare 
frult, is pot taken away Ly the Statutc of LimitationgBut he 
agreed tor any AGtion which Ss within the Staftitc and is (u- 
pcrannuated,that there is no x: wedy in Equity urin, anſwer 
to that it was {aid by Clarke, that there 15 no truſt exprefied 
inthe Bill. But notwitkliarding that, it was xclo)ved by the 
whole Court, viz- Foſter, Reeve, Crawlcy Juliices, and Baukes 
Chief Juſtice, that no Prohibition cughc to be granted, for the 
reaſons given before by Whitfield; ana they laid.that altkough 
no truſt be expreſſed, yet if it appeareth upen the whole Ball 
that there is a txult, it is enough, and he nceds not to expreſs 
it» And note, there was an order of the Court of Requeſts 
produced by Clarke, by which it was ordered, That the par- 
tics ſhould take jſſue only upon the ſub{.qucot promiſe, and 
ſhould not meddle with the tirft, which as the Court concei- 
ved made the Caſe a little worſe 3 notwithſtanding the Court 
wou!d not award a Prohibition; tor they ſaid, (o long as they 
order nothing againſt the Law,it is good, and they ought to 
be Expoſitors of their own Orders: & therctore if it appeareth 
upon the merits of the Cauſc, and the body of the Bill, that 
they have Juriſdiction ot the Cauſe, and procced-asthey 
ought, be ther Orders what they will, it is not material zand 
therefore it was rxelolved by the whole Ceurt that no Prohi- 
bition ſhould be granted in this Calc. 
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221 Udley who was a Parſon did libel in the Arches 
]) againlt Crompton for ſcandalous and detamato= 
ry - words, which words were theſe : Thow, 
(meaning the Plaintiff ) lyeft , thaw art 2 fool, 
and (putting his hand bchind him) bid bim kiff there : and tur- 
ther (aid to him, Thox haſt fpent (fo much a year) in drunken- 
aeft : and Sentence was given for the Plaintiff, and now four 
years after Sentence the D-tendant prayed a Prohibition, and 
the Court, viz. Foſter, Reeve, Grawley Julticcs,and Bankes Chief 
Juſtiee, were againſt the Prohibition becauſe the Defendane 
came too late 3 but if he had come in due time, the three Ju- 
ſtices did incline that a Prohibition would have lien, becauſe 
that the words are words only of paſſion and 'anger, and 
God forbid that all words ſpoken only in wrangling and' 
anger ſhould bear Action ; But the Chief Juſtice inclined that 
the Defendant was puniſhable in the Ecclefiaſtical Court for 
thoſe words3 for ke laid,that the fuit there is pro ſalute anime 
& reformatione morum, and it was fit that his manners ſhould 
be reformed, who fpake fach words of a man in Orders and a 
reverend Miniſter. And he faid,that although that he held not 
that where there is no remedy at Law , that there they might 
ſue in the Ecclefialtical Court 3 yet he ſaid,that in manycales, 
where there is no remedy at Law, yet there is remedy in the 
Ecclclia(tical Court,and fo he conceived in this Cafe. But that 
which made Juſtice -Reeve to'doubt whether” a Prbtnbition 
ſhou!d iflue as this Caſe was,or'not,was for the incertainty'of 
their Sentence, which was tor ſpeaking of theſe words con- 
tained 1a the Articles;aut eorum aliqua,which he ſaid is there- 
fore not g.o0d,tor he ſaid,that Judgments or Sentences ought 
to have thiele two things, Verity and Certainty, Und If there 
% want 
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want any of theſe two,” it is not good 3 and it it ſhould be ſuf- 
ſercd it were a miſchicvous caſe, for by this trick they might 
hold Plea of words not within their Jurildiction, and we 
ſhou!d not have power to prevent it 3 for it ſome of the words 
ſhould be actionable, ſome not, they might by this way hold 
Plea as well of words which were not actionable or puniſha- 
ble by them as of thoſe which were. To which Foſter agreed; 
but Juſtice Crawley and the Chick Juſtice concerved that po 
Prohibition would lie notwithſtanding that, for that might 
be the courſe aniongſi them yand although it be incertain, yet 
it may bc allow«d by them for Law : and Reeve was of opini- 
on , that a man might be indicted at the Allies before the 
Commiſſioners of Oyer and Terminer for ſpeaking of ſuch de- 
famatory words, and that he grounded upon the Commiſſion 
of Oyer and Terminer, which giveth them power to hold Plea 
de prolationibus verborum, and be conceived that a man might 
be tincd for them. But the Chef Jultice contrary,for the Com- 
miſſion giveth!them power to hold Plea ſecuudum legens & con- 
ſuetndinem Anglie ; Now it the ſpeaking of ſuch words be not 
puniſhable by the Law and Cuttome of England, then we 
cannot hold Plea of them by way of inditment or otherwiſe 
at the Aſſiſes for them. 


222+ It was ſaid by the whole Count,that a bare Informg- 
tion at the Bar is-not ſufficient to cauſe the Court to examine 
20y map upan Intexrogatorics 3 wherefore they ruled, that 
the party ſhould make an Affidavit. 


- 223. Judgment was giveriagainſi the principal, and after 
a Scire focigs, was brought againſt the Bail;who appearcd and 
pleaded Nw! tie Record of the Judgment given againſt the 
principal, vpon which day was given to bring in the Record 
in Court, at which day the principal tendred his body in 
diſcharge of the Bail, aud now Kt was praycd by Pheaſant Ser- 
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jeaat, that it might be admitted 3but Reeve, Fofter and Bankes 
Chief Juſtice inclined againſt itz True it is, that the condition 
of the Bail is, that they render his body (indefiniteſy )withoue 
limiting any time in certain when they ſhall do it, or pay 
the condemnation: but yet they conceived, that if they appear 
and plead ſuch a dilatory Plea as this is, that thereby they 
have waived the benefit of bringing in his body : and Juſtice 
Foſter (aid, that the ſame bcing general and uncertain, the 
Law ought todetermine a time ccrtain when it ſhall be done, 
for othcrwile by the ſame reaſon that they may do it now,they 
may do it twenty years after, which ſhould be inconveniene 
and againſt the meaning of the condition. And Reeve (aid, 
that it chis trick ſhould be ſuffered, that the Bail might plead 
ſuch a dilatory Plca, and afterwards bring in the body of the 
Principal, the Plaintiff ſhould toſe all his colts of fuit which he 
had expended in the ſuit againſt the Bail, which would be 
miſchievous. But Juftice Crawley, that the uſage hath always 
been, that the Bail might bring ia the body of the Principal 
at any time before judgment given againſt them upon the Sej- 
re facias, and there are many prelidents in this Court to that 
purpoſe. To that the Court ſeemed to agree, if they plead 
not ſuch a dilatory Plea, as in this caſe ; Therefore the Court 
awarded, that the Pronotharies ſhould conſider of it, and 
ſhould certifie the Court what the uſe hath been in ſuch caſe. 


224+ Serjeant Pheaſant came to the Bar, and aid to the 
Court, that antiently (as appearcth by our old Books ) the u- 
ſage was, that the Serjeants in any difhcult point of plead» 
ing, did demand cf the Court their adviſe concerning it and 
accordingly were uſed to be direed by the Courtz where- 
fore he humbly prayed of the Court to be rclolved of this 
doubt. A man was impriſoned tor not ſubmitting to Patentees 
of a Monopoly, after ſeven or eight years paſt, and then he 
brought an Action of falſe Impritonment,and that is ground- 
ed upon the Statute of Monopolics,21 Fc c.3.whether in this 


caſe the Defendant might plead the Statute of 21 Facic-16. of 
X 2 Liguta* 
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Limitations of: Actions,or not, was the Queltion. But the 
whole Court was again him, that they canoot b- Judges and 
Eounſclldrs, and that they ought not to advit: any mana, for 
by that means they ſhould prevent their Judgment 3 and they 
confeſſed that that was the uſe, when the S::rjran's ulcd to 
count at the Bar, as appearcth in our Books. Bt thry faid, 
you fhall never tind the fame to be ulcd tince they counted 
and declared before they cam to the Bar , ard thefte Counts 
and Dcclarations ar: upon Record, wheretore the Court upon 
theſe confiderations would rat adviic him. 


Dewel aud Maſons Caſe. 


—_— Caſc of Dewel and Maſon, which (ce before, pt. 
184-came now again in debate,and it was adjudg- 
cd by the whole Court, viz. Foſter, Reeve, Crawley Juſtices,and 
Bankes Chict Juſtice, zwllo contradicente , that the Plaintiff 
ought to have Judgment , and that upon theſe differences. 
Firlt, where the Defendant is to do a lingle A only, and 
where he hath election of two things to do. Secondly, the 
{cond difference ſtood upon this, that no notice is to be gi- 
ven, or tender made of a thing which lieth not in the power 
or proper conuſance of the Plaintiff,ſo as the difference ftands 
where it is a thing which lies in the conuſance of the Plaintiff, 
and where not : and therefore where the award was that the 
Defendant ſhould pay to the Plaintiff cight pound, or three 
pound and colts of ſuit, as ſhould appear by a note under the 
Attorneys hand of the Plaintiff, it was reſolved. in that Caſe, 
that although the Attorney be in ſome reſpect as a ſervant to 
tis Maſter, yet to this purpoſe he is a meer firanger , and 
therefore the Plaintiff was not bound to make any tender of 
that note,but the Detendant ought to have gone to the Plain- 
tiffs Attorney, and required a note of him of the coſts of ſuit, 
loas he might have made his Election ; But they all agreed, 
that where it isa thing which lieth in the knowledge of the 
Plaintiff, that there he ought to have made a tender, or given 
notice , but un this Caſe it lieth not in the knowledge of the 
Plaintiff 
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Plaintiff X and-he cannot compel-the Attorney to make it, 
wherefore it was refolved that the Plaintiff ſhould have Judg- 
menrc. 


226. A man ljb-lled for Tithes in the Ecclchaftical Court, 
& in his libel he fer forth, how that the Tythes were (ct forth, 
but that the Defendant did fiop and hinder the Plaintiff © 
carry them away any other way chau through che Detendaats 
Yard, and when he was carrying them that way, the Defen- 
dant being an Othcer did atiach them tor an Ati:{sment to 
the poor, and did convert them to his gwn ufe, upon which a 
Prohibition was prayed,becauic that the Cythes being, (+ torth 
an Action of Treſpaſs licth at the Common Law:but Scricant 
Clarke was againlt the Prohibition, becauſe that th: Lit-cl 1s 
grounded upon the Statute of 2 E.6.cap. 13+ which is, Flr 't 
the Parſon, &c. be ſtopt or let in carrying his Tythes, thac 
the party (o ſtopping or letting ſhould pay the doable valuc. 
to be recovered. betore the Eccleliaſtical Judge. But mn owiths 
ſtanding that, it was reſolved that a Prohibitivn ſhows ifhiue, 
becauſe he that will ſue upon the Statute ought to aication 
the Statute, or to make his dzmand ſecundum formam $t :t 417. 
But here the Plaintift doth not fue upon the Statute, tor ie 
doth not mention it nor the double value as he ought 3 for 
they all agreed, that he ought to ground his Action upon the 
exprels clauſe of the Statute for thc donble value, wheretore 
a Prohibition was grantcd. 


227. It was reſolved upon the Certiticate of the Prono- 
tharies, viz» Gulſon, Cory, and Farmer , that the cuttom of 
the Court was, That if a man ſucth another for fuci a tum, 
or thing for which the Plaintiff ought -to have (pecra) Bail , 
and doth not declare agaialt him in three Terms, that the 
Detendant being brought to the Bar by a Habeas Corpus, 
ought to be diſcharged upon an ordinary appearance, and «l:.c 
they (aid is the courle aud practice in the Kings Bench, _ 
tiat 
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that was now relvulved to be as a certain Rule from thence- 
forth in chis Court by all the Judges ,viz. Fofter, Reeve, Cram» 
ley, and Bankes Chiet Jultice. 


228, It was ſaid by Juſtice Reeve, that if A. being ſeiſed 
of an Advowlon, grant the next preſentation to B. and B,\__ 
makes a Bond to A. to pay. him twenty pounds when the 
Church ſhall fall void, that that is Simony z and ſo he (aid it 
was adjudged in this Court in Pooles Caſe ; and the whole 
Court did agree that it was Simony 3 for otherwiſe by this 
way the Statute (ſhould be utterly difeated ; and note, that it 
was (aid by Serjeant Rolls at the Bar, That it had been often 
adjudged, that the Obligor could not avoid ſuch an Obliga» 

ion without ſpecial aycrment. 


Palme againſt Audde. 


329. T $4/me brought a _= impedit againſt Hwdde, and 

the caſe was thus ; It was debated by Serjeant God- 
bold, the Plaintiff brought a © are impedit agamit the Defen- 
dant, the Defendant ſhewed how the King was intitled by 
reaſon of Simony, and that the King had preſcnted the De- 
tcadant, and that he was perſona imperſonata of the preſenta» 
tion of the Kingzthe Plaintift denied the Simoniacal contract, 
vpon which they were at iſſue, and it was found for the De- 
tcndant, ſo as that Judgment was given for the Defendant. 
And the ſame Plaintiff brought this ſecond ©ware impedit a» 
gainlt the ſame Detendant,who pleaded all the matter before 
and the Judgment, but did not ſay that he was now perſons 
imperſonata. but that he was twunc perſona imperſonata, and that 
was iaid by the Serjeant to be naught : for hc (aid,that at the 
Com:mon Law, no Parlon might plead to the Title of the 
Parlonage but only in the abatement of the Writ, or ſuch like 
Picas; (ce Lib. Entries 503, and 523+. and 8 Rep. Foxes calc ; 
and |.c (aid. that that isa Flca at the Con.mon Law, and not 


apon 
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upon the Statute of 25 E.3. for then he ought to have plead- 
ed, that Eft perſona imperſonata, and not that fuizpand that to 
enable him to plead to the Title of the Patronage, according 
to the Statute, for he who will plead according to the Statute 
ought to purſue it,or otherwiſe his Plea is not good,& he can« 
not plead to the Title of the Patronzge without ſhewing that 
he is perſona imperſonata ; the Books are cleax 7 Rep.25,26.15 
H.7.6, and 7. 2 K.2-Incumbt. 4. 4 H 8.Dyer 1. & 27. And to 
(ay,that twnc fait perſona imperſonata, is but an argumentative 
Plca,that becauſe he was then, fo he is now, and ſuch Plea is 
not good, for it ought to be poſitive and not by way of argu- 
ment, or illation. Belides, it may be that he was perſona im- 
perſonata, tunc, and not ##xc, for he might religne or be dc- 
prived after, or the like, ard therefore it is a Nox ſequitzy that 
he was perſons imperſonate then, and theretore now, and it 
ſhall be intended rather that he is no: perſiuz imperſonats 
nue, for paroles font Plez, and the Plea of every man thall be 
taken firong againtt himſcltz wherefore he concludcd that the 
Plea was not good, Foſter agreed that the Parton cannot plead 
to the Title of the Patronage without ſhewing that he is per- 
ſourimperſonatss batthe Queltion here is, as he concei- 
ved, Whether the Plaintiff be not (topped by this recovery 
and Judgment yet remaining in force to ſay the contrary. 
Bankes Cluef Juttice: It is true,that generally the Parſon with- 
out ſhewing that he is perſona ineperſouata , cannot plead to 
the Title ot the Patronage. But whether the Defendant can- 
not plead the Record and Judgment,yct in forcce againſt the 
Plaintiff, without ſhewing that he is perſona imperſonata, that 
is the Queſtion here. Note, it was the firſt time it was ar- 


gued. 


Harwel againſt Burwel in a Replevin is 
the Kings Bench. 


230. J*He Caſe was thus: A man acknowledged a Statute to 
the Plaintiff, and afterwards granted a Rent-charge 


to the Defendant, afterwards the Statute is extended and - 
tishc 
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ficd, and then the grantee of the-Rent diftreins. And whe- 
ther he might diſirc1n without bringing a Scire facias , was 
the Queition. And by Serjeant Rolls,he cannot dilixein with- 
out a Scire facias brought.and he took it for a Rule, That be. 
caule the Conulce came in by matter of Record, he ought not 
to be put out or ditturbed without matter of Record, for if 
that ſhou!d be ſuffered, it would be a great diſcouragement to 
D.btees to take this manner of (ccutity for their debts ; and 
thc Conutor cavnot enter without bringing a Scirefaciasiand 
it the Conuſor himſclt cannot enter, 1t 15 a good argument z 
fortiori that the grantee of a rent cannot dittrein without a 
Scire facias 3 and that the conuſor himſelt cannot enter with- 
out bringing a Scire facias, vid. 15 H.7.15. 4 Kep. 67. Full- 
woods cale. And the grantee of the Kent is as well within the 
ground and rule before put as the conuſor himſelf, and there- 
tore he compared the calc to the caſe in the 10 Rep.g2.that he 
who claims under another ought to ſhew the original convey- 
ance. But he took a difference where the party comes in by 
a&t of Law,and where by the a& of the party 3 he who comes 
in by act ot Law, ſhall not be put to his Scire facias, for (o he 
ſhould be without remedy, and it that ſhould be permitted, 
it ſhould a be ſubtile way for the conuſor to avoid the poſlef- 
ſion of the conuſee, and then he himſelf to take benefit of it, 
and that ſhould be a fine way todefeat the Statute. Beſides, 
by this way if the Statute ſhould be fatished by caſual profit, 
or it the time ſhould be expired and the Statute ſatished by 
cttluxion of time, if in that Caſe the grantee ſhould be per- 
mitted to dittrein the beaſts of the conulee for a great Rent, 
perhaps before that the Conuſee by poſſibility might remove 
trom the Land, it would be a great ditiurbance to the Conu- 
tece- Belides, if a liranger enter upon the conulee, the conuſee 
upon his regreſs may hold over ; but not fo in this Caſe, 
where the grantee of the Rent diſtreins, and that ſhould be 
alſo a great prejudice to the conulſee. But it was objected that 
the grantee of the rent could not have a Scire facias,and theres 
tore it he might not dilirain , he Jhould be without remedy 3 
1o which he anlwercd, that ifit ſhould be fo. it is his own 
tault 
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fault, for he might have provided for himſelf by way of co. 
venant. But he conceived that he might have a Scire facia6;for 
he ſaid, that it is a Judicial Writ ifſtung' ouc 'of the' Rolls, 
which might be framed and made according to the cafe of any 
man : and it is not enough to fay,that there was never ſach a 
Writ granted in thelike caſe, but he-ought to ſhew where it 
was ever denied : befides, it is not always neceflary that he 
that ſhall have this Writ ſhould be party or privy to the Re- 
cord, as appearcth by theſe Books, 46 Af: Scire facias 134. 
32 E. 3. Scire facias 101. and 38 E. 3. 12. Br. Scire faci.s $4. 
Again, 1t 15 not neceſſary that the Scire faczas ſhould b. ci» 
ther ad computandum, or ad rehabendum terram, as it was ob- 
jected,for as I have ſaid betore,it maybe framed according to 
the cale 'bf any man, and vary accordingly :' wherefoxe he 
prayed Jadgment for the Plaintiff; and note, that at this 
time Jultice Heazb ſeemed to incline tor the Plaintiff, 


Thorne againſt Tyler in a Replevin. 


231-PHe Plaintiff ſhewed that the Defendant took cex- 

| tain Beafig of the Plaintiff ſuch” a time arid place, 
apd detained them againſt gages and pledges, &c. The D&- 
fendant as Baily of the Mannor of the Lord Barck/ey made co- 
nuſance of the taking of the cattlezand ſaid, that lopg time be- 
fore thetaking gf them, the Lord Barckley was ſeifed in fee of 
a Manor in Gloxcefterſhire, within which there were Copy- 
ho!d-Tenants time' our of mind, dcrmifeable for bne, 'fwo, 'or 
three lives: that there was a cuſtom within the ſame Mannor, 
that if any copyhold-tenanc did ſuffer his mcſſuage to be ruin'd 
for want of repairing,or committed waſte,& that is preſented 
by the homagezthat tuch tenant ſo offending ſhould be amer- 
ced, and that the Lord had ufgd timeout of mind to dilirein 
the biatts as well of the tenant as of the-under-tenant of ſuch 
cuſtdmary renements,tevant and couchant upon ſuch cuttoma- 
ry tenements for ſuch amercement z*and furcher (aid,that one 


Greening was tcnant tor lite of a culttomary tenement within 
þ ©? '- that 
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that Mannor, and made a Leaſe unto the Plaintiff for once 
year — that 15 Car. the homage did preſent that Gre ening 
Had axed bis Barn, parcel of the cuſtomary Tenements a- 
forefaid, to fall for want of repair, for which he was.amer- 
ced to ten ſhillings and that in Fxly 16 Car. the Detendant 
as Bayly of the Lord -Barckjey did diftrein the Plaintiffs cat- 
- tle, being under-tenant for the ſaid amercement upon the 
' Gaid cultomarytenement, and ſo he made conuſance and ju- 
ſified the taking of the beaſts as Bayly of the Lord Barkley: 
The Plaintiff confeſſed "that Greening was tenant, and that he 
made a Leaſe to the Plaintiff for a year z and further he con- 
feſſed the want of repairing and preſentment, and the a- 
mercement upon it; but he denied that there is any ſuch cu- 
fiome : upon which they were at iflue, and the Jury found for 
the Defendant, that there was ſuch a cuſtgm, and it was mo- 
ved in arreſt of Judgment that the cuſtom was not good, be- 
cauſe it was unreaſonable 3 for here the Tenant offended, and 
the under-tenant is puniſhed for it, which is againſt all reaſon 
that one ſhould offend and another ſhould be puniſhed for it. 
Befides , the under-tenant here is a firanger, and the cu- 
tom ſhall never extend toa ſtranger, and therefore the cu- 
[Rom to puniſh a ſiranger whois not a Tenant of the Mannor 
is a void om Rn, 3 _—__ _ the amercement 
openly falls upon the perſon, and therefore being perſonal 
f cannvt be charged u Y the under-tenant. But Lav xv 
anding all theſe Objections, was reſolved by all the Juſtices 
upon ſolemn debate, that the cuftom was good , and there- 
ſore that the avowant ſhould have Judgment. Juſtice Mallet : 
cuſtom þ5 aliqua defalta fmerit in reparatione to amerce the te- 
nant and to diſtrcin averia ſus, vel averia ſubtenentis levant 
and coucbont upon the cuttomary tenement, is a good cuſtom. 
I agree that a cuſtom cannot extend to a firanger who is not 
within the Mannor, and therewith agreeth 3 Eliz. Dyer 194+ 
b pl.57. Davis Rep.33. 4. & 21 H.6. and many other Books 5 
but the matter here is, whether the Plaintiff be a ſtranger or 
not, and | conceive that he is no ſiranger but a good cultoma- 
ry tenant, and he ſhall have any benefit or priviledge that a. 
cu- 
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cuſtomary tenant ſhall have,although he holdeth but for one 

year, and by the ſame reaſon that he ſhall enjoy the privi- 

ledge of a cuſtornary tenant he ſhall undergo the charge for 

Dui ſentit commodum ſentire debet & onus 3 and by the,gene- 

ral cuſtom of- England every Copyholder may make a Leaſe 

for one year, as is reſolved in the 4 Rep.26-4. and it is good 3 
and if ſo,then the Plaintiff here cometh jn by cuſtom, andis 
no ftranger but a good cuſtonmary tenane, and therefore the * 
cultom may well extend to him:as there is Dominus pro tem- 
pore , (o there is tenens pro tempore, and ſuch is the Plaintiff 
here : and he held, that the wife that hath her widows eſtate, 
according to the cuſtom of the Mannor, isa good cutiomary 
tenant. A woman Copyholder for life, where the cultom is 
that the husband ſhall be tenant by the curtcfie, dieth, Thold 
the husband in that caſe'a good cultomary tenant. In Glowce- 
fter where this Land is, there is a cuſtom that Executors ſhall 
have the profits for a year, and I conceive them good cuſto- 
mary tenants. Beſides, this under-tenant here is diſtrainable 
by the Lord for the rents and ſervices reſerved by the Lord, or 
otherwiſe by this way he might defeat the Lord of his ſervis 
ces» The cuſtom was , That a woman ſhould have her wi- 
dows eſtate 3 the Copy-tenant made a Leaſe for one year and 
died, and adjudged that the woman ſhould have her widows 
eftate asexcreſcent by Title Paramount , the eſtate made for 
one year: ſce Heb. Rep. And as theae the eftate of the wite 
* wasderivative3ſo here : and although itbe not the intire Co- 
pyhold cliate , Fet it is part of it, and a continuation of 
it, and is liable toevery charge of the Lord, 6 Rep. Swaines 

caſe 3 wherefoxe he concluded that-the cuſtom is good , and 

that the avowant ought to have Judgment. Juftice Heath : 

the cuſtom is good both for the matter and form of itz 

where it was objected , that for a perſonal injury done: by 

one, the cattle of another cannot be diſtreined, I agree, that 

it is unjuſt that where alius peccat alims pleditur 3 but our cale 

differs tron that rule, for this was by cuſtom, for Tranſit rer- 

ra cam onere, he who ſhall have the land ought to undergo 

the charge. Belides, whereſoever a cultom may have a good 
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begintibg, aid 4 cexrs ® rotionabili cayſa, it is 2 good cu- 
f6tn\, Braden lib. 1. cap. 3-. But this might haye a realonable 
groundat the beginniog,tor here the puniſhment is a qualiti- 
cation'of the Law: for where by the Law the Copyhold-tenant 
is to forfeit his copyhold- tenement for waſte, either vgluntary 
or permiſſive, now' this pevalty is abridged and made more 
cafe, and thttefotc' 1s very reaſonable, 43 E. 3. 5. & 44 E-3. 
13+ cuftom, thatif tenant'be indebted” to the Lord,that he 
may Yiltreit\ his other tenants for it,is not good; but if it were 
for Rent, ic ſhould be good, 'becauſe, it may be, the tenants 
at the firſt granted it ro the Lord," 22 H.6.42- 12 Hi. 15. & 
35 H. 6. 35. cuſtom ro.(el1 a dilire(s is good, and yet it can- 
riot 'be dove but by Av, Parliament. And where it was ob- 
jeted'that'the amercement is perſonal, and therefore cannot 
extend to the Plaintiff; to that he anſwered , that it is not 
meerly perſona}, but by cuſtom (as aforefaid) is now made a 
charge upon the Land, and therefore not meerly perſonal. Bc- 
ſides, it the cyfſtom in this.caſe had been, that the Plaintiff 
for walte ſhould forfeit his Copyhold-tenement, it had been 
reaſonable; 2 fortiori in'this caſe that he- ſhall be only amer- 
ced; ' whitetore he concluded; that the cultom is good, and 
therefore that the prong (ſhould have judgment. Bram- 
flo Chiet Jultjee : that the cuſtorp is good, 3nd that he con- 
ceived to bt&&exr; Firlt, he bhedive that thCculton is rea- 
ſohible as to,che* Copy-tenihr, for clearly by the' Common 
Law, if he fuffer; or do waſte; he ſhall forfeit. his Copyhold, - 
and therefore thjs cultam is in mitigation of the penalty 
and therefore is reaſonable, and that 1s not denied 3 but the 
only doubt here is, whether the cuſfom' to diſtrein the un- 
der-tcnant for an amcreement laycd upon the tenant be a 
good'cultom or not': and he conceived it is, for the cuſtom 
which gives the diſtrets knits it to the Land, and therefore 
not meerly perſonal asit was objeftcd.And if the cuſtoth had 
not extended to the under-tcnant , he might have diftreined 
\ bim, for otherwiſe the Lord by ſuch devite as there is, viz.by 
the making of a Leaſe tor one ycar by the Tenant ſhould be 
defeated ot his ſervices, 3 Eliz. Dyer 199. reſolved, cuſtom 
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to ſciſe the cattle of a ſtranger for a Heriot is not good, be- 
cauſe that thereby theproperty is altered. But cultomthat 
he may difircin the cattle of a {iranger for a Fleriot is a gobd 
cuttom, becauſe the difireſs is only as a pledge and means to 
gain the. Heript'; and in our caſe the Land is charged with 
the diſtreſs, aud theretore the cattle of any one which come 
under the charge may be diltreined for it, and theretore he held 
clearly that the cuſtom was good,and that the avowant ſhould 
have Judgment. Juſtice Barckley at this time.-was impeached 
by the Parliament of High Treaſon. 


232. A man was indicted for murder in the County Pala- 
tine of Durham, and now brought a Certiorare to remove the 
Inditmeng into this Court 3 ,and it was argued by Keeling at 
the Bar, that Br* Domini Regis de Certiorare 101 currit in Com” 
Palatinum. But the Juſtices there upon the Bench, viz. Heath 
and Bramſton, ſeemed firong]y to incline, that it might go to 
the County-Palatine 3 and -they faid, that there were many 
preſidents init ; and Juſtice Heath ſaid, that although the 
King grant Furs Regalia, yet it ſhall not exclude the King 
himlelt 3 and he ſaid, their power is not independent, but is 
corrigible by this Court, if they procecd erroneoutly 3 and he 
Gid, thit in this caſe the party was removed by Habeas cor- 
2445 and by the fam: reaſon that a Heb« us corpus might go thi- 
ther, a Certiorare might : for which cauſe 1t was awarded, that 
they return the Writ of Certiorare, and upon the return they 
would dcbatc it. 


- 


166 | 


—_—— ti. 
—— 


Hill. Term, 17*CAKOLL 


— 


ZJiliary 17” Car' inthe Common Pleas. 


Layton againſt Grange ix a ſerond deliverance. 


233» ] Obn Layton brought a ſeccnd deliverance againk 4u- 

thony Grarge, and declarcd of taking of certain Cat- 
tle in a place called Nwns-field in Swaffam-Bulbeck,, and de- 
tainer of thcem againſt gages and pledgts; &c, The deten- 
dant made conuſance as Bayliff to Thomas Marſh, and ſaid, 
that long time before the takingalledged, one Thomas Marſ 
the father of the Plaintiff was ſeiſed of the Mannor of Micbel- 
Hall iv Swaffam-Bulbeck, aforeſaid, of which the Land in 
which time out of mind, &c. was parcel,and that one Anthony 


Cage and Dorothy his wite, and Thomas Grange and Thomaſine 


his wite were (eifed of the Land in which, &c. asin the right 
of the (aid Dorothy and Thomafine their wives in demeſne as 
of fee, and that they held the Land in which,&c. as of his 
Mannor of Michel- Hall, by ſoccage, vis. fealty 3 and certain 
Rent payable at certain days, and that the ſaid Thomss Marſh 
was {cilcd of the ſaid ſervices by the hands of the ſaid Antho- 
ny Cage and Dorothy his wife, Tbomas Grange and Thamafine 
his wite, as by the hands of his very Tenants, and he derived 
the Texancie toone Sir Anthoxy Cage, and the Seigntory to 
Thomas Marſþ the fon, by the death ot the ſaid Thomas Marſh 
the Father, and becauſe that fealty was not done by Sir An- 
thony Cage, he-as Bayly of the ſaid Thomas Marſh the ſon did 
juſtifie the taking of the ſaid catrlc.zt infra feodum & domini- 
wm ſus, ©c. The Plaintiff by Proteſtation ſaid, that Non te+ 
et the Lands aforeſaid of the ſaid Thomas Marſh, as of his 
Mannor of Michel- Hall in Swaffam-Bulbeck aforeſaid by ſoc- 
cage, viz. fcalty and rent, as atoreſaid, and pro placito laid, 
that the Defendant took the cattle as aforeſaid and detained 
them againſt gages and pledges, and then traverſed, Ab/que 
hoe, that the faid Thomas Marſh the'Father *was (ciſed of the 
ſaid ſervices by the hands of the faid Anthony Cage and Doro- 
tby his wife, and Thomas Grange and Thomaſine his wifc,as wy 
the 
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the hands of his very Tenants : upon which the defendant did 
demur in Law, and (hewed for cauſe of demurrer, that the 
Plaintiff had traverſed a thing not traverſablez and if it were 
traverſable, that it wanted form, and this Term this Caſe was 
debated by all the Judges, and it was reſolved by them all, 
that the Traverſe as ic is taken, is not well taken. Juſtice Fo- 
fter, that the Traverſe taken by the Plaintiff is not well taken 
at the Common Law, the Lord was bound to avow upon a 
perſon certain z but no by the Statute of 21 H.$. cap.19. he 
may avow upon the Land,and this avowry clearly is an avow- 
ry upon the Statute , for it is infra feodum & domininm ſua, 
Oc. and ſo is the'old Entries 565. then the Queſtion here 
is,whether the Plaintiff be privy or a ranger 3 tor it he bz a 
liranger , then clearly at the Common Law he may plead 
no plca, but out of his Fee, or a Plea which doth amount to 
ſo muchas appeareth by the Books, 2 H.6 1-17 E. 3+ 14, & 
I5- 34 E.3 Avowry 257. and many other Books as you may 
hind them cited in the 9 Rep.20.in the caſe of Avowry, & here 
rt doth not appear but that the Plaintiff is a ftranger, and 
therefore whether he be inabled by the Statute of 21 H. 8. to 
take this traverſe or not, is the Queſtion : and I conceive that 
he is : true it is, as it was objcted,that this Statute was made 
* for the advantage of the Lord, but 1 conceive,as it ſhall ena- 
ble the Lord toavow upon the Land,(o it ſhall enable the Te- 
nant to diſcharge his poſſeſſion, as if the avowry were upon 
the very tenant, and fo is the Inſtitutes 268 b.and lo is Brown 
and Goldſmiths caſe in Hobarts Rep. 129. adjudged in the 
point, and the Plaintiff here who is a ſtranger is in the ſarhe 
condition, as a firanger was at the Common Law,where the 
Avowry was made upon the Land for a Rent-charge, in luch 
caſe he might have pleaded any diſcharge although he were 
a meer ſtranger,and bad nothing in the Land, fu may he now 
after the Stat. of 21 H.8. Then admitting that the Flaintift 
might eake this Traverſe by the Statute z then the Queltion 1s 
whether the Plaintitf hath taken a ſufficient Traverie by the 
Common Law or not ; for the Statute (aith,that the Plaratiſt 
m the Replevin or ſecond deliverance thall have the like Picas 
as 


We —_ -- ood 


—— 


— ON ee. a, On 


et. Mo tn 


ae ” , 
Dd Co. 6 at * > 
"=. 
- 
%.z 
- 


Mc. 


Hil. Term 


—— i 


,17*CAKko LL, 


\ asat Common Law,and I conceive that this plea is not a good 
plea at the Common Law. And now I will confider whether 
if the Plaintiff had been a very Tenant,he might have pleaded 
this plea or not and I conceive that if this traverſe had been 
taken by a very tenant,it had not b:en good-l agree the g Rep, 
35 Bucknels caſe, that Ne wg; ſeifie of the ſcrvices generally is 
no good plea, but Ne #nq3 ſcifie of part of the ſervices is a good 
plea z and ſo is 16 E. 412-& 22 H. 6g. td the reafon that 
the hitt Plca is not good, is becauſe that thereby no remedy 
is lett co the Lord, neither by :vowry,nor by writ of cuſtoms 
and (crvices. And therefore the plea here is not good, becauſe 
it is a travcaſle cf the ſervices generally. Befides, here the tra- 
verle is not good , becauſe that the Plaintiff hath traver- 
{{d the Rifin, and hath not admitted the tenure; and it is a 
tle in, Law, that no man may traverle the ſcifin of ſervices, 
without admitting a tenurczand therewith agreeth 7 E.4.28. 
20 E. 4417. & 9 Rep. Buckpells calc 3 and then if the very te- 
nant could not have taken this traverſe, much leſs a ſtranger 
here. Further, here the tenure was alled$:d to be by rent and 
fealty.and the avowry was tor the fealty,and the Plaintiff hath 
traver(cd the (cifin as well of the rent which is not in demand, 
as of the fcalty, and theretore the traverſe 15 not good, But it 
was objced, that fcifin of rent 15 ({cifin of fealty, and therc- 
fore of neceflity both ought to be traverſed, I agree,that (ci- 
fin of rent 15 (ecilin of tealty, but it is no actual ſeifin of the 
fealty in point of payment,or to maintain an affiſe for it, as is 
44 E. 3. 11. & 45 E. 3. 23. and the diſtreſs here is for a&tys 
al (cifin of tealty.Every traverſe ought to be ad idem, as 26 H. 
$. 1. & 9 Rep- 35+ but here the traveaſe is of the Rent which 
15 not in queltion, & theretore is not good in matter of form, 
Wherctorc he gave Judgment for the ayowant. Juſtice Reeve : 
the firſt thing here corfiderable 15, whether this be a Conu- 
ſance at the Common Law, or upon the Statute z and I hotd 
clearly that it is within the Statute 3 and for that ſee new 
Entries 597 & 599+ Of 27 H.8. 20. and it is clear that the 
Lord hath Election cither to avow upon the Statute, or at 
the Common Law 3 and that is wartanted by Jzſtitmtes 268. 
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and 312-9 Rep.23-b.36-4.8 136. a- and then admitting, that 
it be an avowry upon the Statute. The ſecond point is, whe- 
ther the Plaintiff be mabled by the Statute to take this tra- 
verſe or not, for it is clear , that at the Common Law the 
Plaintiff could aot have this Plex, for a ſiranger could not 
plead any thing, but boys de ſon fee, ora plia which did a- 
mount to as much. 1 agree the Books of Br. Avowry 113.& 61, 
* & 9g Rep.36.& 27 H.9. 44 &X 20, & Br. Avowry 107-6 Inftit. 
268. which are again me 3 yet I conceive under tavour, that 
not withſtanding avy thing that hath beca faid,that the Plain- 
tiff is not enablcd by the Statute wo take this traverſe; and I 
ground my Opinion upon the Reaſon at Common Law,as al- 
{o upon the Statute 3 the firit reaſon at the Common Law, I 
ground upon the Rute in Law,res inter alios ata, alteri xocere 
#01 debet, it is not reaſon that he who is a (tranger thall take 
upon himſelf to plead to the Title of the Tenure,with which 
he hath nothing to do in prejudice of the very Tenant, and 
this reaſon is given by the Books of 22 H.6.& 39 E.3-34.My 
ſecond reaſon is grounded upon the maxime in Law,which is, 
That in pleading every man ought to plead that which is per- 
tinent for him and his Cafe. And that's the reaſon that the In- 
cumbent at the Common Law cannot plead to the right of 
the Patronage wherein he hath nothing, but the Patron ſhall 
plead it, as appeareth by the 7 Rep. 26. and many other Books 
there cited 3 and theſe are my reaſons at the Common Law, 
wherefore the Plaintiff being a ſtranger cannot plead this 
Plea. Secondly, I ground my ſelf upon the purvicu of the 
S:atute to prove that the Plaintiff cannot plead this plea, the: 
words of which are, That the Plaintiffs ſhall have ſuch Pleas 
and Aid-prayers as at the Common Law : and it the Plaintiff 
could have plcaded this Plea by the Statute, the Statute would 
not have enated that there ſhould be the like Aid-prayers as 
at the Common Law,tor if the Plaintiff might plead this plea, 
then there need not any Aid- prayer z and as at the Common 
Law no Aid-prayer was grantable of a (tranger to the avowry, 
ſo neither is it ſo now 3 and to prove that he cited 27 H-8-4+ 
19 Eliz+ New Entries 598. & 26 H.$. 5. againſt the Loltt- 
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tutes, 312+ 2. Beſides, the Statute gives the like pleas as at the 
Common Law,and therefore no new pleas,and that cauſed me 
to give thoſe reaſons before at the Common Law : and if this 
ſhould be ſuffered, every wrangler by putting in of his cattte, 
ſhould put the Lord to ſhew his title, which would be a great 
prejudice to him. The Statute of 25 E.z. c.7. enables the poſ- 
{efſor to plead to the title of the Patronage, and that it is not 
till indu@ion if it be againſt a Common perlon, which he 
onght to ſhew,otherwiſe he is not inabled to plead to the title, 
as it is in the 7 Rep.26.4.6 Dyer fol.1. 6. But note, there the 
Statute enables him to plead-to the titlez which is not ſo in our 
Caſe, the general words of the Statute of I/eft. 2. have always 
received conſfiruQion at the Common Law,as appearcth by 18 
E.3.3-10-22 E.3. 2.& 9 Rep.Buckpells caſe,and 11 Rep.62,63. 
there you may {ce many Caſes cited which have the like words 
of reference to the Common Law,as the Statute in that Caſe, 
and there always they have received confiruction by the cum- 
mon Law : the Authorities cited betore againſt me, are not a- 
gainſt me,for they (ay that the Plaintiffatter this Statute may 
have any an{wer which is ſufficient, fo clearly by theſe autho- 
ritics the anſwer ought to be (utfcient, and that is the queſti- 
on.in our Caſe, Whether the anſwer be ſuſkcicnt or no, which 
as I have argucd, it is not 3 becauſe the Plaintiff is not enabled 
to take this traverſe by the Common Law 3 and the Statute 
doth not give any other Plea than at the Common Law.26 He 
8,6, is exprels in the point, That the Plaintiff being a ſtran- 
ger,is not enabled by this Statute to meddle with the tcnute 3 
wherefore I conceive that the Plaintiff is not a perſon ſuffici- 
ent within the Statute to take this traverſe without taking 
ſome cltate upon him, as in fee for life or years, &c. But for 
the lattcr point, admitting that the Plaintiff were enabled 
by the Statute to take this traverſe 3 yer I hold clearly, that as 
this caſe is, he hath not purſued-the form of the common Law 
in the taking of it:and I agree the rule thar the Plantiff cannot 
traverſe the ſeifin without admitting of a tenure, and there- 
fore the traverle here is not good, becauſe he takes all the te- 
nwe by proteltation, Belides, I-agree that traverſe of ſeifin 
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generally is not good, 9 Rep. Bucknells caſe; and I agree that 


traverſe of ſeifin per mauws is not good without confeſſing the 
tenure for part : and here he takes all the tenure by proteſia- 
tion , and therefore not good, 18 E.2. Fits. Avowry 217+ is 
expreſs in the point that the traverſe is uot good. Wherefore 
I conclude that Judgment ought to be given for the avowant. 
Juſtice Crawley, that Judgment ought to be given for the a- 
vowant z he held clearly that the avowry is within the Sta- 
tute,and that being within the Stacute the Plaintiff is enabled 
to take this traverſe, and that he grounded upon the Books of 
34 H.8. Br. Avowry 113+ 24 H. 4. 20. 9 Rep. 36. and Hy- 
barts Rep. 129. Brown and Goldſmiths Caſe. Then he being 
inabled by this Statute to take this plea as a very tenant, the 
Quettion is, Whether the Traverſe here per manu be good or 
not, and he held not 3 but he ought to have traverſed the te- 
nure as this Caſe is : that the traverſe of the'ſeifin per mann 
generally is not good, I ground me upon the 9 Rep. Buckyells 
Caſe 35+ 4 and 1 agree the third rule there put, that Ne ng 
ſeifie per manu is a good plea,but that mult be intended where 
the Plaintiff confeſſeth part of the tenure, which he hath not 
done in this Caſe, as it appeareth by the fourth rule there ta- 
ken, which is an exception out of the precedent rule, upon 
which I ground my opinion,and therefore the traverſe here is 
not good. Beſides, Homage and Fealty are not within the 
Statute of Limitations, and therefore not traverſable :; and if 
it thould be permitted, the rule in Bevi/ls Caſe 4 Rep. 11, 12+ 
and Com.93+ Woodlands Caſe, which reſolve that they are not 
traverſable, ſhould be by this means quite defeated. Further, 
in this Caſe the fealty only isin demand, and the Plaintiff 
hath traverſed the ſcifin of the rent as well as of the tealty, 
which 1s not good. I agree the Book in the g Rep. Buckyells 
Caſe fol.35.that fſeifin is not traverſable but only tor that for 
which the avowry 15 made, if not that ſcifin be alledged of a 
ſuperior ſervice (tor which the avowry is not ) which by the 
Law' is ſcilin of the Interiour ſervice, with which agrees 26 H. 
$. 1- & 21 E. 4. 64+ But in our Caſe ſeiſin is not alledged of 
a ſuperiour (ervice, for which the avowry is not made but of 
Z 2 an 
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an inferiour, viz. of a rent which is inferiour to fealty(as the 
Books are of 21 E. 3. 52. Avowry 115+ and 19 E. 4+ 224 ) 
and which of right ought to be (o, unleſs a man eltcem and 
value his money above his conſcience 3 and therefore the tra- 
verſe of the rent which is inferior ſervice and not in demand, 
is not good. Beſides,you cannot fraverle the ſeilin of the feal- 
ty without the traverſe of the ſcilin of the rent, becauſe the 
ſe>ſin of rent is the ſcifin of fealty, and the rent is nat here in 
demand,and thcrefore not traverlable,and therefore you ought 
to have traverſed the tenure 3 for although it be ſaid, that rent 
which is annual is inferiour toall other ſcrvices,4 Rep.g g.yct 
it is reſolved that the ſcifin of rent is (cifin of all other (ervi- 
ces; further, 1 conceive that if you avow for one thing,you 
need not to alledge ſcilin of other ſervices. 24 E. 3-17. & 50. 
ſeemeth to croſs the other authorities before citedzbut I believe 
the latter authorities. Wherefore I conclude that Judgment 
ought to be given for the avowant. Bankes Chyct Jultice : 1 
conceive that it is a plain avowry upon the Statute,and there- 
forc I need not to argue it 3 here are two Queltions only. The 
firſt, Whether this Plaintiff,who is a ſtrarger,be enabled by the 
Statute of 21 H. $. to plead in Bar of this conufance or not. 
Secondly,adniitting that he be inabled by the Statute to plead 
this plea,whether the traverſe be here well taken or not. To 
the firit,] hold that he is inabled by the Statute to take this trs- 
verſe : but for the ſecond,I hold clearlv, that the traveſe is not 
well taken;here the Plaintiff and Detendant arc both ſtrangers, 
ſo as here is neither the very Lord nor the very Tenant. And. 
now I will conlider what the Common Law was before the 
Statute, it is clear that by the Common Law a ſiranger might 
| plead nothing in diſcharge of the Tenancie, nor could plead a 
releaſe, as the Books are 34 E.3. Avowry 257. and 38 E. 3. 
Ayowry 61. he could not plead rien arrere, or levicd by di- 
fizeſs, he could plead no Plca but bors de ſox fee, or a Plea 
which did amount to ſo much.1I confel(s that the Book of 5 E. 
4+ 2+ b. 1s that the Tenant in a Replevin could not plead bors 
de ſon fee, but the Book of 28 H 6.12.is againſt it. True it is, 
that in ſome ſpecial Caſe,as where there is Covin or Collution 
in 
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' im theayowant,thete theTenant (hall (et forth the ſpecial mat- 
' fer,aS it isin 9 Rep.20.b.Now there are two Reaſons given in 
our Books;wheretore the Plaintiff in a Replcvin being a (tran- 
_ not plead in Bar of the Avowry. The tirſt is,that the 
ignory bring in queſtion,it is matter of privity betwixrc the 
Lord and the Tenant; The ſecond, that the Law doth allow 
unto every man his proper plea, which is proper to his Cale, 
and that he ought to plead and no other, as appeareth by the 
Books, 12 Af]. p- 2-13 H8-14-2 H.7. 14. 13' H.7. 18. Lit. 
116-35 H. 6-13.& 45 E.3-24- Now ſercing that the Plain+ 
tiff being a ſtranger could nor plead this Plea at the Common 
Law,the Queſtion now is, Whether he be inabled by theStatute 
to take this Plcz or not 3 the words of the Statute arc, That 
the Plaintiff and Defendant ſhall bave tbe like Pleas and Aid- 
prayer 4s ## the Common Law ; and therefore it was objected 
that it doth not give any new Plea 3 true it is, that by the ex+ 
preſs words thercot that it gives not any new Plea, but yet 
conceive that any tiranger is enabled toplcad any plea in dif- 
charge of the Conuſance by the equity*of this Statute 3 at the 
Common Law avowry was to be made upon the perſon,and 
therefore there was no reaſon that the Plaintiff being a ſiran- 
ger ſhould plead any thing in Bar of the Avowry or Conu- 
{ance, but now the Statute enables the Lord to avow upon the 
Land,not naming any perſon certain, it is but juſtice and e- 
quity that the Plaintidt ſhould be inabled to plead any thing 
in diſcharge of it. I compare this Cafe to-the Calc in the 3 
Rep.fol- 14- Harberts Caſc,where it isrefolvcd that teoffce of a 
Conuſor of a Statute b:ing only charged,may draw the other 
in to be equally charged 3 and-if execution be ſued againſt him 
only,that he may diſcharge himſelt by Audits qurrela for io 
much. $ E. 4+ 23-4. there the Detcndant avowed fora rent- 
charge, the Plaintiff ſhewed how that one E. leaſed the Lind 
to him and praycd in aid'of him, and reſolved that he thould 
Rot have aid becauſe the avowry is for Rent-charge, (vo as th : 
Plaintiff might plead any plca that he would in dilc'1» ve of 
the landzaow by the ſame reaſon, where the lands ot the Plain- 
tiff were charged with a rent-charge,he might at the common 
Law 
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Law have pleaded any thing in diſcbarge of his land 3 by the 
ſame reaſon where there is an avowry upon the Land accor- 
ding to the Statute, the land being charged, the Plaintiff may 
plead any thing in diſcharge thereof 3 and this is my firſt rea» 
ſor. My ſecond reaſon is,that this Law hath been conſtrued 
by <quity, for the benctit of the Lord, and therefore it ſhall be 
conſtrued by equity for the benefit of the Tenant alſo, Inftit. 
286. b. My third reaſon 1s, Although the Plaintitt be a 
ſtranger and claimeth no intcreſt in the Land, yet tor the (a> 
ving of his goods he may juſttfie this plea 3 I may plead anal- 
ſault upon another who endeavoreth to take away-my goods, 
and I may juſtifhe maintenance where it is in detence of my 
intereſt , as it appeareth in 15 F& 7+ 2» and 34 H. 6. 30. 
Fourthly and laſtly, upon the authorities in Law aticr the ma» 
king of this Statute, I conceive that the Plaintiff may well 
take the Plica, 27 H. 8. 4. The plaintiff praycd in aid of a 
ſtranger and had it,which could not be at the Common Law, 
as appeareth by 3 H. 54- and 34 H. 6+ 46+ and-many other 
Books 3 and for Books in the point , 34 H- 8. Petty Brooke 
235+ Inſtitutes 268. 9g Rep. 36. & Hobarts rep. 150, 151+ 
Brown and Goldſmiths Calc : wheretorc I hold that the Plain» 
tiff may by the equity of the Statute plead this plea, But it 
was objeded by my brother Reeve, that by the Statute of 25 
E 3.c.7, It is enacted that the poſſcſſor (hall plead in Bar,and 
therefore the incumbent before induction cannot plead in Bar, 
a6 it is reſolved in 4 H.Dyer 8.1. and 31 E-3+ Iacumbt, 6, and 
upon the ſame reaton he conceived it ſhould be hard in our 
Caſc,that the Plaintiff who is but a ſtrapger, not taking upon 
him any cſtate,ſhould be admitted to plead this plea'; eſpecial- 
ly the Statute in this Caſc ſaying, that the Plaintiff ſhall have 
the like pleas as at the Common Law : To that I anſwer, that 
by the Statute of 25 E, 3. it is enacted that the poſſeſſor ſhall 
plead in Bar, and theretore clearly there he ought to ſhew 
that he is poſſeſſor ; otherwiſe he cannot plead in Bar, and 
therefore not like to our Caſe; and the Novel Entries 598, 
599. doth not make againſt it, for there it was not upon the 
Statute» and 26 H, $. 6, is exprels that the Plaintiff being a 
ltranger 
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ſtranger is enabled by the Statute of 2x H.$. to take this 
plea : Wherefore I conclude this point, that the Plaintiff is 
inabled by the Statute to plead any thing in Bar ot the a- 
vowry : But for the ſecond point, 1 hold clearly that the tra- 
yerle as it is here taken is not well taken, it is only an cqui- 
table conſtruction that the Plaintiff (hall plead this p!ca, as I 
have argued before, and therefore he ought to purſue the 
form of the Common Law, in the form of his traverſe, 
which he hath not here done,and therefore the traverſe is not 
good, and where the ſciſin is not material, there it is not tra- 
verſable, and in this Cale the (eifin of the fealty is not mate- 
rial, for it is out of the Statute of Limitations, and therefore 
not traverſable ; and (o is it in the Caſe of a gift in tail, and 
grant of a Rent-charge, it is not traverſable, becauſe that tize 
ſcifin 15 not material, 7 E.4-29.Com. 94. 8. Rep. 64. Foſters 
Caſe. Secondly where the Seigniory is not ir queſtion, there 
no traverſe of (ciſin, (o it is in Caſe of Wric ot Eſcheat, Ceſ- 
ſavit Reſcow, &c. and therewith agree the Books of 22 H. 
6. 37-37 H6. 25. & 4-Rep-1 1-4. Bevills Caſts Thirdly, where 
the Lord and Tenant difter in the ſervices, there no tyaverle 
of the ſciſin but of the tenure, but where they agree ig the ſer- 
vices, there the ſeiſin may be traverſed; and therewith agree 
the Books of 21 E. 4. 64. & $4. 20E. + 17. 22 Aff. p. 65. 
& 9 Rep-33-Bucknells Calc z and therefore the traverſe herc 13 
not good. Firſt, becaulc it js a general traverſe of the (citin 
ptr manus,the tenure not being admitted as it ought tobe by 
the tourth rule 1n Buckrelly Cale, 'and ih:ircwnh agrceth 23 
H.6.Avowry 15-.Belides, itis a Rule in Law, That a man ſha'l 
never traverle the ſcitin of lervices, without admitting of a te- 
nure,and in this Cafe he took the tenure by proteſtation; and 
therefore the traverſe here is not good, and therewith agrc-+ 

5 E, - Avowry 214+ Parther,the traverl: here i5 not good, 
becaule he hath traver(e a thing not in demand, which 15 the 
rent,tor he ought to have tsavcricd the ſcifin of the tealty on» 
ly for which the diſtreſs was taken, and not the rent 2s hc 
he hath done, and therewith agreeth 9-Rep, 35 a. and 26 H. 
$. 1. Butas this Calc is, he coald not traverles the fealry only 
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becauſe that ſeiſin of rent is (cifin of fealty, and therewith a« 
grecth 13 E.z.Avowry 103-3 E-2-Avowry 188.6 4 Rep.$.h, 
Bevills Caſe, avd therefore he ought to traverle the tenure. 
True it is, as it was objeed by my Brother PFofter, that fci- 
fin of Rent is not an aRual fcifin of fealty as to have an a(- 
ſiſe, but iva ſufficient (rifin as to avow. And we are here in 
Caſe of an avowry, and therewith agreeth the 4 Rep. g. a. Be- 
vills Caſe : wherefore 1 conclude that Judgment ought tobe 
given for the avowant. Here note, that it was reſalved by all 
the Judg;es of the Common Pleas, that a traverſe of ſeifin per 
manu generally without admitting of a tenure 15 not good, 
and therefore lee 9 Rep. 34+ b. & 35-8. which ſcemeth to be 
CORLIary- . 


Hull. 17* Car, in the Kings Bench, 
Hayward ag4inſ} Duncombe and Foſter. 


234 He Cafe was thus; The Plaintiff here being 
ſciled of a Mannor with an advowſon appens 
dant,granted the next avoidance to L.$.and at» 
terwards bargaincd and (old the Mznnor with 

the advowſon to the Defendants D, and F. and « third per- 

ſon, and covenanted with them that the Land is free fromall 
incumbrances. Afterwards the third perſorr releaſed to the 

Defcndants,who brought a writ of Covenant in the Common 

Pleas, and there Judgment was given that the Action would 

lie» Whereupon Hayward brought a Writ of Error in this 

Court, The point (ſhortly is this, Whether the Writ of cove- 

nant brought by the D-tendants without the third perfou 

who relcaicd were good or not z and that reſts only upon 
this, Whether this Action of covenant to which they were all 
intitled betore the releaſe, might be transferred to the other 

Dctendants only by the releale or not, And it was objected, 

that it could not, becauſe it is a thing in Action, and a thing 

velicd 
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veſted which cannot be transferred over to the other two on- 
ly by the releaſe 3 but that all ought to joya in the Action of 
covenant not withſtanding. Rolls contrary,becauſc that after 
this relealT it is now all one as if the bargain and fale had 
been made to thoſe two only, and now in an Action brought 
againſt them two, they may plead a feoftment made to them 
only, without naming of the third who releaſed, and fo it is 
reſolved in 33 H. 6. 4,& 5, & 6 Rep» fol. 79. a. Belides this 
covenant here is a real covenant , and ſhall goto L 
as it is reſolved in 5 Rep. Spencers Caſc 3 and here is as violent 

relation as if the feoffment had been made to them two on- 

ly. It was objeQted by Juſtice Heath, What if the other di- 

ed ? It was anſwered, perhaps it ſhall there ſurvive, becauſe 

that itis an Actin Law, and the Law may transfer that 

which the AR of the party cannot, becauſe that Fortior eff 

difpoſitio legis quam bominis, © c. 


Booremans Caſe. 


| > Yo was a Barriſter of one of the Temples, and * 
was 


235- 

expelled the houſe , and his Chamber Kciſed for 
non-payment of his Commons, whereupon he by Newdig «te 
prayed his writ of reſtitution, and brought the writ in Court 
ready framed z which was direQed to the Benchers of the 
faid Society : but it was denied by the Court, becauſe there is 
none in the Inns of Court to whom the writ can be directed, 
becauſe it is no body corporate, but only a voluntary Socic- 
ty, and ſubmiſſion to Government; and they were angry with 
him for it, that he had waived the ancient and uſual way of 
redreſs for any grievance in the Inns of Court, which was by 
appealing to the Judges, and would have him do ſo now. 


Bambridge againſt VVhitton and his wife, 


236. I 'N an EjeGlioxe firme upon Not Guilty pleaded,a ſpecial 
: Verdi was found,& the caſc — ſpecial verdiR 
Aa was 
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this A:Copyhold Tenant in fee doth ſurrender into the hands 
of two Tenants, unto the ule of. F.J/. immediately after his 
death, and whether it be a good ſurrender or no, we the que- 
ſition. Harris £ that the ſurrender is void.Eftates of Copyholds 
ought ta be dixcded by the rule of Law,as is ſaid in 4 Repe22. 
b,g. Kep.79-& 4 Kep.30+ Andas in a grant,a grant tg onc in 
vere er 15 void, fo allp in a: will or deviſe, and as it is ic+, 
ſolved in Dyer 303: p. 50. ſo it hath been adjudged that the 
ſurrender to the ule of an Infant in ventre ſa mier is void : and 
as at Common Law a Freehold cannot begin in futuro,lo ncis 
ther a Copyhold.for fo the. ſurrenderer ſhould bave a patti- 
cular cliate 1n him wichout:a donor or lefſor,which by the ruk 
of Law cannot be : and he took a difference betwixt a Devile 
by wills; a Grant executed 3 in adevile it maybe good,but 
not in a grant executed : and here he took a difference where 
the Grant is by one intire clauſe or ſentence, and where it is 
by ſeveral clauſcs,32 E.x.taile 21-Dyer 2724 Þ- 30+ Com. 520. 
b. 3-Rep-10, Dowties Caſt; and 2 Rep. DoMlingrons caſe. For 
. ioſtance, I will put only the Caſe in Dyer and the Comment, 
A Terinor'gtants his Term habendun after his death, thicre 
the only is void , and the grant good 3 but if he 
grant his Term afterhis death,chere the whole grant is void, 
brcadfe'it bar one ſeritence: So I fay in our Caſe, becaulc it is 
but'otit dautt; the while gant is Yoid. Another gittexcuce 
is, Whert*the*di(tft daufe'is"re vgnant and where not 3 
where it is'repug nab? cheteIt'is void and the grant goodguis 
wiile per swutile Hon viftur:But in our Cale.as I have 1a1d bc- 
fote'it45-oneintire ſentence, M. 13. or 23 Fac. in this Cquit, 
Rox. 679: Sympſon and Southwells Caſe , the very Caſe with 
* bur Caſe.” There ws d ſurrender of a Copy-enant to the ule 
of ar\ Tiifatit If vEntre ſs mier after the death'of the firrende- 
ror,and there it was reſolved by all the Judges. except Dodde- 
ridge that the ſurrender was void, Firtt, becauſe it was to'the 
uſe of an Infant i» ventre ſa mierz and Secondly, becauſe it was 
to begin as futuro, which is contrary to the rule in, Law; and 
Copy-tenants gs it was theie ſaid, ought, to bg guided by the 
rules of Law 7 but Dodderjdge doubted of it,and he gya__ 
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Caſe at Common Law, that 4 freehold could not commence 
is futxro, but he doubted of a Copyholdzand he put the Caſe 
of ſurrender to the uſe of a Will: But he ſaid, that Judgment 
was afterwards given by Coke Chicf Juſtice in the game of all 
the other Judges that the ſurrender was void, and therefore 
Ruud querens wibil capiat per billam , wherefore he concluded 
that the ſuttender was void, and praycd the Judgment of the 
Court. 


Langhams Caſe. 


237+ Wop a Citizca and Freethan of Londex was com- 
mitted to Newgate by the Court of Aldertaen,upon 

which he prayed a Habews corps, which was grauted, upon 
which return was mane,Fisi(t,it is (et forth by the return, that 
London is an ancient City and Incorporate by the name of 
Mayor, Commainalty aud Citizens, and that every Freeman 
of the City qught to be ſworn, and that a Court of Record 
had been held time, out of mind,&c. before the Mayorand 
Aldermen.: Andthat there is a cuſtom , that if any Freeman 
be elccd Alderman,that he ought to take an Oath caujus te- 
nar ſequitur in bee verba, viz. Tow ſhall well ſerve the King 
FI ſach a Ward in the Office of Alderman of which you are ele- 
fied, and you ſhall, well intreat thepeopleto keep the Peace 
and the Lams and Priuiledges,within — the City : you 
ſhall well 9,0: and auly youſhall.come to the Conrt of Orphans 
aud Huſtings if you be. not bindred by Command of the King, 
or any other lawful cauſe : you ſhall give good counſel to the 
Mayor: you ſball not {et Bread, Ale, Wi inecor Fiſh by retall, 
ec. Then is ſet forth, a,gultome, that if; any perſon be cho- 
ſen Alderman, he ſhall, be called.to the, Court , and-the Oath 
tendred ftobimzand it hg refule to take itythen he {hall:be come 
mitted, until he take the Oath, Then is ſet forth,cthat by. the 
Statute of 7 R.2-all the cuſtoms of the City of Londou are con» 
firmed. And laſtly,is ſet forth chat the 11 of Fan. Langham be- 
ing a freeman of Loydon, and having taken the Oath of a frees 
a 2 man 
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man was debito mods elefim Alderman of Portſoken-ward.and 
being babilis & idenexs was called the firſt of Febrwary to the 
Court of Aldexmen,and the Oath tendred to him,and that he 
refuſed to be {worn in contempium Curie, & tontra conſuetudi- 
ner.&c, wherefore according to the cuttom aforeſaid, he was 
committed by the Court of Aldermen to Newgate, until he 
ſhould take the Oath, & bec fit cauſa &c.To this retorn ma- 
ny exceptions were taken. Maynard : the retorn is inſufhcient 
for matter and form z for form it is inſufficient, for the debits 
modo eleus,without ſhewing by whom and how, is too gene- 
ral : thea 1t is inſufficient for the matter, for he is impriſoned 
generally, and not until he takes the Oath, which utterly takes 
away the liberty of the ſubjeR, for by this means he may be 
impriſoned for ever. Befides,here is no notice given to him that 
he was choſen Alderman,but they cle hinyand then tender 
him the Oath, without telling him that he was choſen Al- 
derman,and therefore the retorn not good, for it ought to be 
certain to every intent. Further, the Oath is t and un- 
reaſonable, for he ought to forſwear his Trade, for if he (ell 
Bread, Ale, Winc, or Fiſk before, now he muſt ſwear that he 
ſhall never fell them by retail after, which 15 hard and unrea- 
ſonable,for perhaps he may be impoveriſhed after, and ſo ne- 
ecfitated to uſe his Trade,or otherwiſe periſh 3 wherefore for 
theſe reaſons he conceived chat the Retorn was inſufficient. 
Glyzn upon the ſame fide, that the Retorn is inſufficient, 
and he ſtood upon the ſame exceptions before, and he corcei- 
ved, that notice ought to be given to him that he was choſen 
Alderman , for this reaſon, e of the penalty which he 
incurs, which is impriſonment z and he compared it to the 
Caſes inthe 5 Rep. 113. b. & $ Rep. g2. That the feoffee of 
Land or a _u_ of a reverſion by Deed indented and inrol- 
led ſhall not take advantage of a condition for not payment 
of Rent reſerved upon a leaſe upon a demand by them with- 
out notice given to the keflce for the penalty which infues of 
forfeiture of his Term. So in our Caſe , he ſhall not incur 
the penalty of impriſonment for refuſing to be ſworn, without 
notice given him that h# F-#schoſen Alderman, He took - 
not 
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nother exception to the Oath, becauſe he is to ſwear, that he 
ſhall obſerve all Laws and Cultoms of the ſaid City generally, 
which is not good 3 for that which was lawful before, pcrad- 
venture will not be lawful now ſor ſome Cuſtoms which 
were lawtul in the time of KR. 2- are now ſuperſtitious, and 
therefore are not to be kept. Further, it is to keep all the cu- 
ftoms within and without the City, which is impoflible to 
do. Wherefore tor theſe reaſuns ne conceived the Retorn 
not to be good,and prayed that the prifoner might be diſchar- 
ged.Suint- Fohn Sollicitor of the ſame lide. The cultom toim- 
priſon is not good. Beſides, here the impriſonment is gene- 
ral, ſo that he may be impriloned for ever, which is not good 3 
and the Statute confirms no cuſtontis but ſuch as are good 
cuſtoms : I agree that a cuſtom for a Court of Record to tae, 
and for want of payment to impriſon may be good, becauſe 
the cuſtom goes only to fine and not to impritonment z the 
Caſe of z H.7.6.0f the culiom of Loxdon for a Conſtable to en- 
ter a houſe and arreſt a Prieſt,and to impriſon him for incon- 
tinencie comes not to our Caſc, for that is fox the keeping of 
the peace, which concerns the Commonwealth, as it is aid in 
the Book, and therefore may be good : but it is not (o in our 
Caſc. A Corporation makcs an ordinance, and injoyns the ob- 
ſervance of it under pain ot impriſonment, it hath, been ad- 
judged that the Ordinance is againſt the Statuteof Magna 
Charta, that Nails liber bomo impriſonetur, &c. and theretore 
naught;and that is the 5 Rep. 64 4.Clarkgs Caſe,and therewith 
agrees the caſe of the City of London, $ Rep. 127. b. Mich. 
14 & 15 Eiz. Marſballs Caſe in Harpers Reports,there a Ha- 
beas corpus was directcd to the Mayor of Exeter, who returned 
a cuſtom there that none but a freeman ſhould ſet up a ſhop 
there,and if any other did,that he thould be impriſoned, and 
it was adjudged no good cuſtom, Mich. 21 E. 1. in the Com- 
mon Plcas, Rot. 318. upon a Hibeas corpus the cultom of 
Cambridge was rctorned , which was that the Vice-chancel- 
lor might impriſon a Scholar taken in a ſuſpicious place,l con- 
ceive the fame no good cuſtom, but it is not re{olved. Be- 
lides, I conceive the return here is inſaſficient,becaulc that no 
notice 
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notice was yiven to the party that he'was choſen Alderman, 
which'I conceive ' ought to have been for the great penalty 
which follows, wherefore he prayed that the prifoner might” 
be diſcharged, White of the fame fide 3 the retorn is not good 
tor want of notices and he faid, that it doth not appear 
that he was preſent at the elegtion, and no other notice ap- 
pearctlp by the Retorn 3 and he ſaid, that the tender of the 
Oath di4 nor imply notice : further he ſaid, that the Oath is 
not'gocd, becauſe he is to abjure his Trade. Betides, it is ſaid 
in the Retoru that the cultom is, That $i aliquis liber homo be 
cletcd Alderman, &c. and doth not fay habilis & ioneus, 
as it onghe to be, and ther:fore not good, True it is, that it is 
averied in the Rcotorn that he was bsbilzs & idonews, but it is 
not all:dg:d to be part of the cuſtom , and therefoie that 
doth not help it, wherefore he praycd that the priſoner might 
be diſcharged. Gardizer, Recordcr for the City, that t1c Re 
torn is ſufficient ; and firſt for the debito md» «Gus , 
where it was objccted that the fame: was too gcneral 316 that 
he an{wered, that no traverſe can be taken upon it, and there- 
fore itis ſufficient, for there is not {ich certainty required in 
a Retorn upon a Habeas corpus as int pleading, as it is reſolved 
in the Caſe of the City of Loxdon, $ Rep. 127. b. 128. a.and 
according to that it is refolved in g H6-44- 4. where it is 
ſaid, that if the cauſe in it ſelf be ſaſhHent upon the Retorn, 
it ſufficeth although it be falſez and although there be notlo 
- preciſe certainty in it,and there it is reſotved that the party 
cannot take iſſue upon the Retorn, and yet there is no preju- 
dice by it, for if it be falſe you may have a Writ of falſe impri- 
{orment, and therewith agrees 11 Rep. 99. a. b. Fames Bages 
Cafe,and Anne Bedingfields Caſe, 9 Rep.19. whereupon a Ne 
#155 acconuple in legal Matrimony plcaded, the Biſhop certi- 
hed quod infra nominat” E. & A. legitimo matrimonio copulati 
fuerunt , to which Certificate (faith the Book) being brief and 
dirc& in the point , uo exception was ever taken and if a 
Retorn upon a Hakeas corps ſhould have all circumſtances, it 
would bt fo log and. perplexing, that there would be no end 
of it'! and htcorittived the retorn ſufficient notwithſtanding 
that 
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that Objection. Now for the exception that the Plaintiff, had 
not notice of his clection to be Alderman 3 to that he anſwer- J 
ed, that it appeareth clearly that he had notice, for it app. a, 

reth that the ſame day that he was cl:&ed, he was called to 
take the Oath, and that was tendred to him,and he rcfuſed to 
be (worn , which certainly implies that he had notice, For 
the exception that the Oath is uarcaſonable , becauſe he was 
to abjure his Trade , which is in prejudice of the Commons» 
wealth, from the uſing of which no man can bind himſclt, 
much leſs abjure againft it : To that he anſwered, that not- 
withſtanding that the Oath is lawful, and you forſwcar no 
more than the Law doth prohibit you, for 1t doth not extend 
toall Trades, but only to ſuch as (&1! Bread, Ale, Wine and 
Fiſh 3 and it is agaivit Law and Reaſon, that he who hath the 
Juriſdiction of Bread, Ale,&c. and may puniſty the milua@ge of 
it,that he ſhould exerciſe the ſame Trade himfelt z wherectore 
he conceived that notwithftanding that exception the Re- 
torn is (uthcient. , For the obj<ction co. the Oath that he oaght: 
to {wear that he will keep all the priviledges of the City, 
whereas in truth there are many Priviledges which axe now 
unlawful, although that before they -were lawtul , and there- 
fore the ſame ought not to be kept 3 to that he anſwered, 
that the Oath is good notwithſtanding that Objection, tar 4c 
ought tobe intended that he (hall keep all priviledges and cu- 
ſtoms reaſonable, .which agree with the times in which we 
live, and not ſuch as arc ſupertiitious and unreafonable.. ' For 
the QbjeCtion,that the cuſtom is unrea(onable, becauſe it tren- 
cheh much upon the liberty of the Subje&, and..againlt the 
Statute of Magnz Charts that the body of a Freeman ſhould 
be umprifonca, and the rather becaulc here the impriſonmen: 
is gcncral, and he may be impriſoned forever 2 tothat it was 
agiwycred:, that the City hath cuvtoms as unxealonable As 1:1 
this aſe, 1s the cuſtom in L. 5 E. 4 30. 1i H.6. 3: 2 H. 
4412. Thi. anc Cred:ov may arrett the Debtor betoxe theiday 
of pz incnt to giveb<tter (ecurity, and that is altogether 4- 
gaiuit the Ruic ©: Law.Befides,they have a cuſtom wicich you 
thall tind in z H-7. 6. and 2 Hit 44 12. That a Conſtable ups 
on 
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on ſuſpition of incontinencie may enter the houſe of a ſiran- 
ger and arreſt the body of the offender and commit him to 
priſon, and that is a good cufiom, and yet it is againſt the 
Law,& trencheth alſo upon the liberty of the Subject. Belides, 
they have a cuſtom, that no per{9n bring not tree of the City 
ſhall keep (hop there, ard that is adjudged a good cuſtom, 
al:hough it be co reltrain trading ,which is againit the rule of 
the Law alſo, $'Rep- 125. The Caſe of the City of Londoy- 
And for the objction that it is unreaſonable, becauſe that the 
impriſonment is general : to that he (aid, it wasa good ob» 
jection if it were true, but that is miſtaken for the retorn is 
expreſly that he ſhall be impriſoned until he hath taken the 
Oath, which is not general, tor if he take the Oath he ſhall be 
diſcharged 3 and herc he ſaid that this Government by Alder- 
men in this City is one of the molt ancient Governments in 
the Kingdom,beyond time of mcmory, and is a Government 
which of ncc«flity ought to he ſupported,ur otherwiſe the Ci- 
ty would immediately be brought to ruine,for we cannot hold 
a Court without thirteen Aldermen,which ought to have care 
of the Orphans, and make Laws for the well government of 
the City, and that is of great conſequence to all the Kingdom, 
and concerns the Government of it 3 and if this City be well 
governed,the whole Kingdom will fare the better; and at this 
time we want many Aldermen,and if theſe ſhall eſcape,by the 
{ame reaſon others wi)l do (o, and ſo the Government utterly 
thould fail. And where it was objected that it is uſual to 
make them to take the Oath,and accept a tine of them after ; 
To that he (aid, that they would not do ſo now in this Caſe 3 
for he ſaid, that the party choſen is an able man, and a man 
whom they reſpeR,and not his money : And therefore he ſaid 
that the cuſtom to impriſon him for refuſing is more reaſo- 
nable than it the cuttom were to tine him 3 for he ſaid, that 
that Cuſtom 1s the mcſt reaſonable cuſtom, which is moſt 
ft for the attaming of its cnd 3 and he ſaid, that impriſon- 
ment is moſt apt tor the obtaining the end: for when 
we accept a fine, there is ho endof it, tor he may be 
choſen atter 3 and how can the Government be ſupported 
which 
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which is the end of the eleQon if all ſhould be fined, where- 
fore the cuſtom to impriſon is more reaſonable, than if the 
cuſtom had been to hne 3 becauſe it is more apt to attain the 
end z which is to maintain the Government ; it is aid in 
33 Af. p. 22 Br. Impriſonmetſt 100. That it was reſolved 
2 Ma. in Parliament, that impriſonment almoſt ja all Caſes 
is but todetain him nntill -he makes a fine, and if he ten- 
der that to be diſcharged. To that he ſaid, that the ſame 
ought to be underſtood, where a fine is impoſed, but we do 
not intend to accept of a fine. Further hie ſaid , that there is 
a Judgment in the point,arid that is the Statute of 3 Fac.cap. 
4- which injoyns an Oath for Recuſants to take, and for re- 


tuſal that they ſhall be committed until, &c. here he ſaid” 


that an Ad of Parliament hath done it in the like Caſc, and 
therefore he conceived the cuſtom reaſonable : and then he 
ciced many prefidents of commitment in this very Ca(c.z H.5. 
Fobn Gidney was dealt with in the (ame manner,$ E.q-Charles 
Faman was impriſoned, 36 H. $8. Thomas White, 1 Fc. Sir 
Thoms Middleton, a\l which were impriſoned for retuling to 
take the Oath, Aud laſtly, he cited one 3 Face and that was 
Sit William Bonds Caſe, who was impriſoned by the Court of 
Aldermgn for the ſame cauſc,and it came judicially in queſti- 
on 3 and he ſaid, that upon ſolemn debate it was reſolved, 
that he ſhould be remanded,wherefore he concluded that the 
commitment being by a Court o{ Record, and that for a con- 
tempt againſt the Court, and that for not obſerving of the 
cuſtoms of the City which is againſt the Oath of a freeman, 
and which are confirmed by AG of Parliament, that the com- 
mitment is good and lawful, and therefore prayed that the 
priſoner might be remandcd. And now this Term it was re- 
ſolved by the Judges upon ſolemn debate,that the retorn not- 
withſtanding any of the (aid exceptions was ſufficient. Juſtice 
Millet:the Retorn is ſufhcient in matter and form, but tor the 
matter of it,1 (h.1! not ground my (cit upon the cuſtom,but up- 
on part of the record , wh is upon the contemptsfor although 
I agree that Conſuctudo loci is of great regard,yet I conceive it 
is not fixong enough to take away the liberty of a freeman by 
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impxiſontnent.. Power to impriſon the body of a freeman 
cannot be gained by preſcription or grant 3 and a grant is the 
ground of a preſcription, and theretore if it be not good in 
a grant, not in a preſcription: and®I conceive that it js the 
Common Law only , or conſent to an AQ of Parliament,that 
ſhall ſubje& the body of a freeman to imprifonment 3 and 
itis xclolved in the 5 Rep. 64 acc. in' Clarkes Cale, and a- 
greed in 8 Rep. 127. That a conſiitution cannot be made by 
a Corporation, who have powcr to make by-Laws upon pain 
of impriſonment z becauſe it is againſt the Statute of Magns 
Charta z whcrcfore 1 conceive the power to impriſon the 
body ©f a freeman cannot be gained by cuſtom: but although 
it cannot be gained by cuſtom, yet © non tranſeunt per ſe, 
tranſeunt per alind , it will paſs as a thing incident to 2 
Court of Record 3 and therefore although 1 ho'd that the 
culiom to impriſon is. not good , yet 1 hold that the 
impriſonment here by a Court of Record for a contempt 
made unto it, as. appeareth by the Retorn here it was, 
iS good; for in the concluſion of the Retorn it faith, that 
he reſuled in contemptum Curie, &c. And that it is incidcut 
toa Court of Record to impriſon, 8 Kep.3$ b. it is there re- 
folved,that for any contempt done toa Court of Record the 
Judges may impoſe a tine3 and $ Rep. 59. b. It was rcfolved, 
that to every tine, impriſonment is incident. Further, I con- 
ceive, that by. the ſame realon that a Court of Record may 
impriſon for a hne, they may imprilon tor a contempt, and 1a 
$ Rep.60, it is ſaid, thatto impriſon doth belong only to 
Courts of Record ; but which is in the point, it is reſolved, 
119. 6. in Doctor Boxhams Caſe, that it is incident to every 
Court-of Record,to1mpriſon for a contempt done to theCourt; 
and he faid , that it a Court of Record ſhould not have 
ſuch a cogrcive power, they ſhould be in cfic& no Court. 
Wherefore he conceived that the refuſing to take the Oath 
being a contempt, and that toa Court of Record, as it 2ppca- 


'reth by the Retorn, that they may lawfully commit him tor 


this contempt. For the objection that the debito mod) clecius, 
without ſhewivg how, is too general ; To that hc anſwered, 
that 
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that it is only matter of inducement, and there is no necefli- 
ty to ſhew all matter of inducement. For the obje&ion that 
he had not notice of the election : To that he arifwered, that 
here is good notice, for by the Retorn it appeareth, that ac-' 
- cording to the cuſtom 2fter he was elected, he was called to 
the Court,and the Oath tendred to him.,and he refuſed,which 
without doubt implies notice, & quod conftat clare won debet 
verificare; & as after appcarance, all exceptions to proceſs are 
taken away,as the Books of 9 E.4.18.& i2 H.4.17,& 18.4nd 
many other Books are, {&1 fay in this Caſe, atter appearance, 
you ſhall never fay that you had not notice, for by your ap- 
pearance you admit it and the proceſs good. For the Obje&i- 
on to the Oath, that it is not good,” becauſe it makes a man 
abjure his Tradz,which is againtt Law and Reafon: To that T 
anſwer, that the Aldermen are intrwulted with the afſhze of 
Brcad and Ale,and fo with Wine and Fiſh,and therefore as it 
is unreaſonablc,fo it is againſt the Law, that during his Othce 
he ſhould uſe the Trade of which he hath Juriſdiction and 
power to regulate ,and to puniſh the miſdemeanors of it 3 and 
therefore it is enaQed by the Statute of £2 E. 2. cap.6: That 
no Officer of a City og Borough (hall ſell Wine or Vicaals 
during his Ofhce.It is true,chat this Statute is rep-aled by the 
Statute of 3 H. 8. cap. 8. but there is a Provilo 1a the Statute 
that it extend not to Loudon, fo as*the Statute of 12 E. 2. is 
in force.(till as unto Loudon. ' Then the Oath makes him to 
abjure no more than the Law forbids him to do, and which 
to do by him were untawful, whercfore that exception 4s 
not good. For the exception that the impriſonment 1s gene- 
xalz to that I anſwer, that it is mittaken, for it is only until 
he take the Oath, and therefore the retorn is good notwith» 
ſtanding that exception alſo: Now the cnd ot imprifunment 
being obedience, and the party here not qbeying but retuling 
to take the Oath, tor which he is committed 3 for my part, 1 
conclude that he be remanded to priſon. Jultice Heath : that 
the Retorn is good in matter and formz and I ground my 
ſelf upon the cuttom , for I conceive that it is a good cu» 
ſtony , becauſe that the ground of it 'is good and reaſonable, 
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which is the Government of the City;for that totally dip<nds 
upon the cuſtom 3 and I hold that the rcfuling to take the 
Oath only is no ſufficient cauſe of impriſonment 3 but as it is 
an introdudtion to the ſupport of Government,by keeping of 
the cuſtoms and priviledges of the City, which every one by 
the Oath of a frceman is Wn to keep: and this cuſtom is 
not againft the Statute of Magne Charta, 9g H. 3. cap. 2g. 
For that ſaith that no freeman thall be taken ard impriloned, 
Sc. but per legems terre : Now Conſuetuds loci eft lex terre, tor 
in the Statute of 52 H. 3. cap. 3- There the Law and cuſtom. 
of the Realm are joyned together as Synonyma, words of the 
Gme intent. For the Objection, That the cuſtom 5s not that 
they who (hall be choſen Aldermen , ſhould be idonei & ba» 
biles, but it is only averrcd in the Retorn, that Langham here 
choſen to be Alderman is idonew & habil; : to that I fay, that 
we are fo judge upon the Retorn as it is before us, and if up- 
on the whole matter there appearcth ſufficient matter for us 
to adjudge the commitment lawful , be it true or falſe we 
ought to judge according to it and if the Retorn be falſe, 
you have your remedy by way of AGion upon the Caſe 3 
and in this Caſe it is expreſly averred that the party cho- 
ſen is idonexs & habilis , and it lies not in your power or in 
ours to gain-ſay it, wherefore I conceive that exception 
worth nothing. I agree that the Statute doth not confirm 
ill and unreaſonable cuſtoms,but here I ſay(as before )that this 
cuſtom hath a good and lawful foundation , and therefore it 
may be weil contirmed; and the Oath although it be in gene- 
ral Terms, yet it ought to be taken, that he do keep and ob- 
ſerve ſuch reaſonable and lawful —_— and no other, 
For the notice, I ſay, that it is manifcft, that he had notice 3 
which he conceived would be good evidence toa Jury, and 
that upon ſuch evidence they would find for the Plaintiff; 
and for the debizo modo ele&us,he conceived it is good enough, 
becauſe that in the Retorn upon a Habeas corpas tuch preciſe 
certainty is not required as in pleading : and for the impri- 
ſonment it is not in general, and ſo may happen to be perpe- 
£2), as was objeRed z but it js until he take the Oath, where» 
fore- 
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fore upon the whole matter I conceive the retorn is ſuficient, 
and that the priſoner ought to be remanded. Bramſton Chiet 
Juſtice : the cultom is good,and none of the exceptions to the 
Retorn good, and therefore the priſoner ought to be reman- 
ded. The Qucttion upon the cuſtom is only whether this cu- 
(tom, as it 1s here ſet forth by the retorn, to impriſon the bo- 
dy of a freeman be g50d or not 3 and as Thave ſaid bore, 1 
hold it to be a good cuſtom, and tha' upon this diffcrence,that 
a cuſtom generally ro impriſon the body of a freeman 1s not a , 
good cuſtom. But a cuſtom as it is here) for a Court of Re- 
cord to impriſon the body of a min who is choſen a great Ot- 
hcer for retuſing to take the office upon him without which 
the Government cannot ſubfilt, is a good cuſtom ; Beſides, 
here being a contempt refuſing to take the Oath, the Court 
may impriſon the body for it , without any cuſtom to help 
it, for it 15 incident to a Curt of Record foimprifon. I agree 
the Caſe which was object:d by Maiter Solicitor of 21 E.1. 
where the cultom of Cambridge 15, that the Vice-chancellor 
may impriſon a Scholar taken in a f{uſpitious place, that is no 
good cuttom, for it no way concerns the ſupportation ot Go- 
vertment or the Commonwcalih , and they may puniſh him 
another way, which may b: good and as eftcCtual as impriſon- 
ment 3 but not ſo in Qur Caſe , for if in this time in which 
there Are many Aldermen wanting, all ſhould be tined, what 
w1ll become of the Government ? Further, I agree that the cu- 
ſtom to impriſon for forcin buying and lelling is no good 
cukom upon the difference before taken ; all great Othcers 
have a proper Oath bclanging to them, wich is very necdtul 
for the greater ingagement ot men in the due execution of 
their Offices, which lo much concerns the Publix. 3 and if they 
retule ro take it, tl y are puniſhable tor it z and (41s place in 
which Malter Langham is choſen Alderman 1s the moſt 
great place of Goveram-nt in the Realm , aud of grcat- 
ett conſequence to the whole Kingdom , and therefore 
if it ould not be ſupplied with Aldermen, who 1s it 
who doth not (te the great inconv.n'ence which would fol- 
low? and therefore 1 hold that the cuſtom to imp;ifon _ 
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he take the Oath, and (o by conſequence the Oſhce upon him 
(for re fuſing 'of the Oath is refuſing of the Ofhce) is a good 
cuſtcm 3 now for the Oath, it is the uſual Oath which hath 
been taken time out of mind,&c, 4nd it is realonable and well 
penned. For the Objection that it 15 unzexfonable, becauſe it 
makes a mu to abjure his Trade: To that I an{werythat it is 
rcaſonable,avd mais him abjure po more than the Law for- 
bids him to do, tor it is not r:.tonable that he who hath the 
Juriſdiction of aflite of Bread and Ale, Wine and Fiſh, that he 
during, is Office thould 1c]! thoſe things by retail. Now 
that thc Mayor and Aldermen ot Long have this Juriſdidti- 
on, ſee the Statute of 31 E. cap 3+ 10. tor Filh 3 the Statute 
of 23 H. $. cap. 4 tor A\zanu Ber 5 and 28 H.S$. cap-14- for 
Wine, where uu thife Calcs poryer 15 given to all Head- Officers 
of Citics, Burroughs and Tuwns-ccrporate to pu ailh the Of- 
fenders 2gainlt the rates and Allies of the things atorefaid:and 
by the Statute of 12 E. 2+ cap+6..1t 5 cxprefly oidaives, that 
no Officer of a City or Burrough 140u'd tell Wine ox Vidtuals 
Curing his Office. I conicts his Statute is :epealed by the Sta« 
tute of 3 Hl. $, but yet there 15 a Picvition in that Statute that 
it extend- not to Loudons then the Liw bc.ng that none of 
thole things ſhall be fold by aoy Citer »y retail during 
his Oth:e 3 the Oatli which makes a inai © 33: ice that which 
the Law torbids,ot necellity ought to be td6en 25 lawful : bes 
tides, there is a Writ grounded vpon the Si1utute of 12 E. 2, 
which you (hall hind in the Regiticr 154. 4.6 Fitz. N.B.173, 
b, that ths party grieved might have directed to ine Juſtices 
vf allifes,commarding them to {ond tor the parties, and to do 
iight, &'c. Wherefore Thold the Oath good and lawful not- 
wiukitziding this Ob tion, For the point of notice, I con- 
Ccive 1t is not necdtul , andif it be, I1ask whoit is ought to 
pive nutice in this Caſe 3 ard 1 lay that no perſon is tied to do 
i, whereti re he ought to take notice of it at his peril, For 
the 4. bit mudy eletizs, 1 lay that it 15 gecd, being ina Retorn 
upon a Hives corp 14,06 it is (aid, that it Was ſecundum conſues 
tadinem, which inciudes all things needtul for the objection, 
That it i5 averrcd in the rctorn that he was idonew & habils, 
but 
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but that it is no part of the ciiftom that it ſhould be (o.for it js 
only in general, $i aligns liber homo, and doth not (ay b.ab;- 
Is & idonews, and therctore the cuſtom ſhould nct bs good ; 
I an{ wer, that itis averrcd in the Retorn, that it is lo, that 
he is elected, and that is ſulficieat for us to ground our Jadg- 
ment ; but further, I conceive that the debito modo he!ps it, 
wherefore upon the who!e matter I conclude that the cuſkom 
is good, and the Retorn ſufficient, and therefore that th: Pri- 
lonerbe remanded. 
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Barrow againſt Wood in Debt. 


238. | N D-bt upon an Obligation brought by Barrow a+ 
gainlt Wood, the Dctendant, demanded Oyer of the 
condition, &* ei legitrr, Oc. and the effect of it was 
this, That th: Dctendant thould not Kkeepa Mcrcers» 

ſhop in the Town of Tewke:buryiand it he did,that then with» 

ig three moneths he thould pay torty pound to the Plaintift : 
upon Which ce D<tendant did demur in Law, and the point 
is oaly whethcr the couditiun be goud or not. Serjeant E- 
vers : the condition is yood, becaule it is no total rettiaint, 
for it is a reſtrain! !1-r. oaly to Tewkhesbury, and not to any 
other place, wit. ire 1 conceive the condition good, I a- 
gree the Cae itt 114 Rep 53- 5. where a man binds himſelt nat 
to uſe his i +:d-: tor two veer, or if a husbandman be bound 
he thall or pioagh his L1vd rife are conditions againſt Law, 


becaulc whire the xefiriine + oa, although it be tern- 
poral, there the condillo! 2204 z bat the condition 15 
not tota'ly rcltrictive 1n ou : ad h; compared this Cile 
to the Cale 1n 7 H 6. 43-104, 4 VAranty 3 Provitu,that 


the feoflce ſha: mot vo.ich it 5 a gol condition , becautc 
not io ally rclirictiv? 5 tor althouyh 44at the trottie cannot 
vouch, yet he may r.but ; {o int! Cite, although the O51- 
gor <&nnn? uſe his Tr:idc m Tewkes: try, yer he mey ule it mn 
any oth.r place. And the Co 141t124 15 not againlt Law for it 
it 
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it were ſuch a condition,then I agree it would be naught, but 
yet the Bond would ſtand good, fur this is not a condition tg 
do an at we is Malum in ſe for there the condition is. naught 
& the Bond alſo as 2 E.4q- 2b. by Cooke & Inftit. 206. b. But 
although a man cannot make a tzoffmcnt upon condition 
that the froffee (ſhall not alicn, yet the feoffee may bind him- 
{If that he wi!l not alien, ard the Bond is gocd; and fo 1 
ſay in our Caſe, and if the condition in this Cafe thould not 
be gocd, it would bc very inconvenient 3 tur it 15 a uſual thing 
in a-Town in the Country, for a man to buy the ſhop of ano- 
ther man & all his Wares in it, and it { the ſame being a (mall 
town, where ore of that prot: flion would ſerve for the whole 
Town) he who bought the fnop and wares ſhould not have 
the power to rclirain him{the ſame being the ground & reaſon 
of the contra )irom uling of that trade 1n that place git would 
be very inconvenient, wherefore he conceived that the condi 
tion was good, and prayed Judgment for the Plaintiff. Ser- 
jrant Clarky tor the Defendant,that the condition is not good, 
tor it is againſt the Law, and void, bccaule it takes away the 
livelihood of a man,& that is one of the reaſons againit Mono» 
polies, 11 Rep. $6, & $7. And that I conceive is grounded 
upon the Law of God,tor in Dext. chap. 24+ vcr-6+ it is (ard, 
that you ſhall wot take in pledge the nether and npper milfione, 
for that is kis life.So that by the Law ot God the 1cfiraining of 
any man from his Trade which is his livelihood is not lawtul, 
And ſurcly,our Law cught not to be againtk the Law ot God; 
and that is the rcaſon,as I conceive,wheretore by our Law the 
Utenſils of a mans Prot. flion cannot be difireined, becauſe 
by that mans the means of his livelihood ſhould be taken 
away. And 2 H. 5. fol.5.b. by Hull; the condition is againſt 
Law,and yct the cafe there is the very Caſe with our caſe,fot 
there a man was bound, that he ſhould not uſe his Art in D. 
for two ycars 3 whereupon Hx/l {were by God, that if the 
Obligee were preſent he ſhould go to priſon till he had paid 
a fine to the King, becauſe the Bond is againit Law,and therc- 
with agrees the 11 Rep. 53+ b. & 7 E.3.65. A Farmer cove- 
nants not to ſow his lar.d 3 the covenant 15 void ; {o as 1 con- 


ceive 
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ceive that although the condition be reſtriive only to one 
place, or for a time, yet becauſe it takes away the livelihood 
of a man for the time,the condition is againſt Law, and void 
and he cited a Caſc in the point againſt Clegat and Barcheller, 
Mich. 44 Eliz. in this Court, Rot. 3715. where th: condi- 
tion of a Bond was, That he (ſhould not uſe his Trade in ſuch 
aplace z and it was adjudged thatahe condition was againit 
Law, and therefore the Bond void 3 and for thete reaſons he 
praycd that Judgmcnt might be entred, that the Plaintiff njbil 
capiat per billam. Juſtice Reeve did produce ſome Preſidents 
in the point 3 and he (aid that the Law as it had been adjudy- 
ed, ſtood upon this difference betwixta contract, or Aſſumpfir, 
.and an Obligation ; A man may contract or promiſe that he 
will not uſc his Trade, but he cannut bind himicltin a Bond 
nottodoity for if he doo it is void. And tor that he cited 
Clegat and Batchellers Calc before, that the obligation in ſuch 
Cateis-yoid 3 and he (aid, that the reaſon which was given 
by one, why the Bond ſhould be void, was grounded upon 
the Statute of Magna Charta, cap. 29+ which willSThat no 
freeman ſhould be ouſted ofthis Liberties but per legem terre 3 
and he (aid, that the word Liberties did ex:cnd to Trades 
and Reeve faid, that by the ſame realon you may reſtrain a 
man from uling his Trade for a time, you may reftrain him 
for ever, And he faid, that he was conhdent that you ſhall 
never find one Report againſt the Opinion of Hull,z2 H.5. For 
the other part of the ditfcregce, he cited Hl. 17 Fac.in this 
Court, Rot: 1265. and 19 Fac. in the Kings Bench Brages 
caſe z in which Caſes he faid,it was adjudged againit the Acti- 
on upon a Bond, but with the Action ot the Caſe upon a pro- 
miſe that it would lie. But note, that all the Judges, viz. Fo- 
ler, Reeve and Crawley ("Bankgs being abſene ) hicld.clearly, 
that it the condition be againſt the Law, that all is void, and 
not the condition only as was objected by Evers, and it was 
adjorned, 


Apr 


—_ ont - 


pr 
_—_ 
. #% 
” 
< % 
« > 
3 


194 Paſech. Term, 198 CARKROET. 


—_—_— 


——— 


Apſly againſt Boys in the Common Pleas in 
4 Scire facias, to execute a Fine upon 4 
Grant and Kender , Intrat Trin, 16 Car. 
Rot. 112+ 


239 8 |} He Caſe upon the Pleading was this : A fine up- 


on a Grant and Render was levied in the time 

of E. 4- vpon which afterwards a Scire facias 

was brought, and Judgment given, and a Writ 
of ſcifin awarded but not executed. Afterwards a fine Swr co- 
wuſans de droit come ceo,&c. with Proclamations was levied, 
and five years paſſed, and now another Scire facias is brought 
toexccute the hrſt fine, to which the ine Sur counſance de 
droit comes is pleaded 3 fo as the only Queſtion is, Whether 
the fine with Proclamations ſhal} bar the Scire facias or not. 
Serjeant Gotbold for the Plaintiff, it ſhall not bar , and his 
firft reaſon was, becauſe not executed, 1 Rep. 96,97. and $ 
Rep. 100. If a diflcifor at the Common Law bctore the Statute 
of Non-claim, had levied a fine, or ſuffered Judgment in a 
Writ of Right until Execution ſued, they were no bars, and 
a fineat Common Law was of the ſame force as it is now.,and 
if in thoſe Caſes no bar at Common Law until Execution, 
that proves that this intereſt by the fine upon grant and ren- 
der is not fuch an intereſt as can bar another = before ex- 
ecution. Belides,this Judgment by the Seire facias is a Judg- 
ment by Statute, and Judgment canRot be voided but by er- 
ror or attaint. Further, a Seire facias is not an Attion within 
the Statute of 4 H. 7. and therefore cannot be a bar, 41 E. 
3- 13-& 43 E. 3. 13- Exccution upon Scire fecz retorned 
without another plea 3 and it is not like to a Judgment 5 for 
there the party may enter, but not here. Belides, - it(hall be 
no bar, becauſe it 15 executory only, and in cuſtodia legis, 
and that which is committed to the cuſtody of the Law, the 
Law 
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Law doth preſerve it, as it 1s ſaid in the 1 Rep. 134+ b. and 
he compared it to the Caſes there put, and a hne caunot tix 
upon a thing exccutory, and the eltate ought to be curned to 
2 right to be bound by a ine, aSit 15 rcluived 1n the IO Rep. 
95+ 4. & 9 Rep. 106. a. Com 373+ | And the cttate ot him vy 
the firſt finc upon grant and erder isnot turned toa right by 
the ſecond tine. Laſtly, the Statute of 4 H. 7. isa general 
Law, and in the athrmative, and therctore {hall not take a- 
way the Statute of Wit. 2.which gives the Scire faczas, and in 
proof of that he cited 39 H.6. 3- 11 Rep.63-& 68.and 33 H, 
$. Dyer 15: 1agree the Caſe which hath been adjudged, tha 
a tine will bar a Wnt of Error, but that 15 to reverte a Judg- 
ment which is executcd,but here the Judgment is not execu- 
ted ,aud therefore cannot be barred by the tine : wheretore he 
prayed Judgment for the Plaintiff Note, that it was fad by 
the Judges, that here is no avoiding of the fine, but it ſhall 

ſtand jn force, but yet notwithſtanding it may be barred 3 and 

they all ſaid, that he who hath Judgment upon the Scire fx- 

c545 upon the firſt tine might have cntrcd 3 and they (trongly 

inclined, that the Scire facias is barred by the hne, and doth 
not differ from the Caſe of a Writ of Error 3 but they delive- 
red no opinion. 


Tayiers Caſe. 


240- TX Caſe was thus . The Iflue in Taisbrought a 

Formedou in Defcend. and the Defendant pleaded in 
Bar, and confcfled the Ettate Tail 3 but ſaid, that betore the 
death of the Tenant in Tail F.S.was ſ(eilcd in fee of the lands 
in queſtion,and levied a fine to him, and hve ycars paſlcd, and 
then Tenant in Til dicdz & whether this plea be a bar to the 
Plaintiff or not was the Quelticn 3 and it rc{ted upon this, 
Whether F. 8. upon this general Plea (hall be intended to be 
in by difſcitin or by teoftment 3 tor it in by diſſcitin,then he 15 
barred, it by teoftment, not ; and the opinion of the whole 
Court was clear without any debate, that he ſhall be intcn- 
ded in by difleitin, and (o the Plaintift is Bar, as the Books 
CC 2 are. 


—_— - — 


- 


196 


——l——_ ——_—_  ——————— OE . 


Paſth. Term, 18® CAROLI, 


arc, 3 Rep. $7. a. Plow. Com. Storels Calc, and Bankes Chief 
Juftice ſaid, that it ſhail not be intended that Tenant in Tail 
hid made a feoffment to bar his iſſues unleſs it be ſhewed, and 
't lies on the other part to ſhew it 3 and a feoftment is as 
well an unlawtul A& as a ditllliſin , for it is a diſconti- 
Nuance | 


Commins againſt Mallam in a Certiorare 
to remov? the proceedings of the Commiſe 
ſroners of Sewers, 


—__ Caſe upon the proceedings was thus: Leſſee for 
_ years of Lands within a level, lubjcd to be drown- 
ed by the Sea, covenantcd to pay all afſelsmcnts, charges and 
taxcs, towards or concerning the reparation of. the premiſles z 
A wall whick was in defence of this 1cvel and built raight, 
by a ſudden and inevitable Tcnipgelt was thrown * down z, 
one. within the level ſubje&t to be drowned, did di-buric 
all the mony for the bailding of a new wall 3 and by thr or- 
der of the Commilkoners a new wall was built in tac torm 
of a Horthooezafterwards the Commilſioncrs taxed every man 
within the level towards the repaying of the ſum disburlcd, 
cne of which was the lcſſee for years, whom they alſo truſted 
tor the colleQing of all the mony z and charge him totally for 
his land,not Jevying any thing upon him in the reverfion,and, 
alſo with all the damages, ziz. ule tor the mony. Leflee for 
ycars dicd , the leaſc being within a ſhort time ot expiration, 
his executor cnters,and they charge him with the whole; ard 
immediately aſter the years expired ,$& the executors brought 
this Certior are apon which there was many queſtions. Juttice 
Mallet : conceive that the proceedings of the Commiſſioners 
are nut lawfully removed into this Court , becauſe as 1 con- 
ccive no Certiorare lies to remove their proceedings at this 
day, becaule that their proceedings are in Engliſh upon which. 
I cannot judge,tor all our proceedings ovght to be in Latine, 
Belides, 
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| Beſides, cannot judge upon any Caſe if it be not before us by 
fpecial verdict,demurrer, or writ of Error, and it is not here 
in this Caſe by any of thoſe waysz and if it be here by Cey- 
tiorare, yet We are not enabled to judge as this Caſe is 3 for 
the concluſion of the writ 15, ©xod faciamw quod de jure & ſe- 
enwdum legem, Oc. fuerit faciend. And as I have faid betore,we 
cannot judge upon Englith proceedings, and they have power 
to proceed in Engliſh by the Statute of 23 H. $. cap. 5. by 
which Statute they have a kind of Legiſhtive power given, 
for it doth not reſerve any power to us, to redre(s their pro- 
ccedings3 andas I conceive no writ of error lieth at this day 
to corrcct their proceedings, o<caule that they are in Englith 3 
and it they have Juriſdiction and protced according tot, we 
have no power to corre them z becauſe that the Statute 
leaves them at large to procced according to their diſcre- 
tions. But where they have no Juriſdictiou,there we may cor- 
rect them. True it 15,that b-forc the Statute of 23 H. $.there 
are many Prelid-nts or Certioraries to remove the proceedings 
of the Commiſſioners of Sewers into this Court , tor then 
their proceedings were in Latin, but Ido not fad any lince 
the Statute :. wheretore I conclude that no Certiorare will lie 
in this Caſe, and then the proccedings not being lawfully re- 
moved I cannot judge upon them, wherctore I ſpcak nothing 
to the matter in Law containcd in the proceedings of the 
Commiſſioners. Heath : 1 conceive notwithſtanding any thing 
alledged by my brother Malles that this Court is well pot- 
{c{ſ.d of the Cauſc,aud may well determine it: th: Queltioa 
here was nof,whc.cther the Cauſe be'well removed, but whether 
the Commilſſiouers have wcll proceeded as this Calc 15,0r not 3 
I hold that the caulc is well removed by the Certiorare, there 
js no Court whatloever but is to be corrected by this Court : 
I agree that after the Statute no Writ of Error lieth upon 
their proceedings , but that proves not that a Certiorare Ii :5 
not, they are cn«bled by the Statuze to proceed according to 
their di{cretions, & therciors if they proceed ſecundam £7 4.41 
&* bonum,we cannot correct them's but it they proceed w.:.*- 
they have no Juriſdiction, or without Commillion, or £2.10? » 
Ty; 
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ry to theis Commiſſion, or not by Jury, then they are to be 
corrected heretifia Court of Equity proceed where they ought 
not, we grant a Fzqhibitioh, Without queſtion in treſpaſs or 
Replevin their -proccedings are examinable here 3;and Lice 
no reaſon bat upon the ſame ground 1n a Cerzierare they can» 
not make a decree of things mcerly collateral, or concerning 
other perionss here they bave c:rtifed their Commilhon, 
and that the aſſc{smcnt was by a Jury of twelve men , but 
if they bad cext ined chat it was per ſacrament. fJuratornn ge- 
ncrally without ſaying tweive men, it had not been good, as 
It was by us lately adjudged, becaute that tor any thing ap- 
pears to the contrary it might be by two or three only, 
where it ought to be by iwwelvez and I conceived they have 
well done here 1n Jaying all upon the leflce tor years + by the 
Law of Sewers,all which may be endamaged, or have benchie, 
are chargeable, and it is in their diſcretion foto do. Butin 
this caſc they ray charge the leflce or 1: fſor(it not tar the ſpr- 
cial covenant of the leflee)at their diſcretionsz for the Statute 
ſaith owners 07 occupiers z & I conceive that the covenant here 
doth bind the leflee,tor it is preſumed thaat he bath confidera- 
ble bench for it, and the Commillioners may take-notice of 
it. But ifthe covenant doth not bind the leflee, yet I tor my 
part will not reverſe their decrce for that, becauſe that where 
they have Juriſdiction they may proceed accorAng to their 
diſcretions,and- he covenanted to pay all taxes concerning the 
premiſſes,and here it concerns the premiſes although the wall 
be in a new form:and it was objected;that it is now fallen up- 
ON an Executor, which is hard z which is not {o becauſe the te- 
ſtator was chargeable, and -here the executor occupies al- 
though it be but tor a ſhort time, and he was an occupier at 
the time of the decreczand theretore it. is reaſon that he ſhould 
be charged. But it was further objected that he hath not al- 
fets3I anſwer, that was not alledged before the Commiſſio- 
ners 3 and itan Action be brought againtt executors at the 
Common Law, and they plead,and take not advantage of not 
having aſlets, it is their ownftault,and therefore ſhall be char- 
| ped: lo here. But it was further objected, that the Commiſ- 
honers 


— — 


99 


Paſth; Term 18% C A R py L I, 


ſtoner have not JuriſdiRtion of damages, viz.with the intereſt 
of the mony. But I hold ckarly otherwiſe, that they having 
Jariſdiction of the principal, ſhall have Juriſdiction of the 
. dainages 3 whereforc I conclude that the Commiſſioners have 
well done; and that their decree is good. Bramſtoz Chief 
Jultice 2 in this Cafe there are hive points. Firſt, whether thg 
covenant ſhall extend to this new wall or nor. Secondly, 
whether this collateral covenant be within their Juri{dicion 
or not.” Thirdly, whether their power do extend to an exe- 
cutor or not. Fourthiy, whechcr they have Juriſdiction of 
damages or not. And laltly , whether their proceedings be 
lawfully removed by this Certiorare or not : for the latter I 
hold that their procecdings are lawfully removed, and that 
the Certiorare licth at this day to remove their proceedings 3 
but I contels,if I had thought of it, I would not have granted 
it ſo ecafily,but it was not made any ſcrupleat the Bar,nor any 
| thing faidto it, and hereafter I ſhall be very tender in gran» 
ting of therm. True it is, before the Statute of 23 H. $. they 
were common, but there are few to be found atter the Sta- 
tute,and we ought to judge here as they ought to judge there, 
and we cannot determine any thing upon Engliſh proceed- 
ings, and at firſt I put that doubt to the Clerks of the Court, 
Whether if we confirm their decree, we ought to remand it, 
or whether we vught to execute it by Eltreat into the Exche- 
quer or not,and they could not reſolve me z wherefore I much 
doubted whether we thight procced to queſtion their decree 
upon this Certiorare or not. But becauſe I was informed that the 
parties by agreement have made this cale as it is here before us 
upon the-Cer#iorare.and have bound themſelves voluntarily 4n 
a recogniſance to ttand to the Judgment of the Court upon the 
proceedings as'they were removed upon the Certiorare by the 


agreement of the parties, thercfore 1 did not ttick upon the | 


Certiorare, becauſe what was done was by conlent, & conſen- 
ſis tollit errorem, if any bz. Now for the points as they arifc 
upon the proccedings of the Commuillionersz and for the tirlt, 
I hold that the covenant doth well extend to this new wall 3 
and the making of it in the form of a horthooe 15: not mm 
ria 
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rial,ſo as it be adjoyving tothe land as jt here was, for that 
may be ordered according to their diſcretions : itis4 rulein 
Law, that the covenant of every man ought to be conttrued 
very firong, againſt himſelf 3 and although that in this Caſo 
the new wall be not parcel of the premiſles, as it was at the 
tiwze.o/ the covenant 4 becauſe that the wall then in eſſe and 
which the covenant did extend was a ſtraight wall, yet ac- 
cording to the words of the covenant, this tax is towards the 
reparation of the premiſſes, and if it ſhould not extend to this 
new wall, the covenant ſhould be idle and vain and clearly, 
the meaning of the partics was, that it ſhould extend to all 
new walls.For the ſecond point,I hold the covenant,although 
it be a collateral thing, within their Juriſdiction : true it IS, as 
itis ſaid in 28 H.8.that contracts are as private Laws bet wixt 
party and party ; but you ought to know that their Commit» 
lion gives them power to charge every man according to his 
tenure, portion, and profitz and he who is bound by cultom 
or preſcription to repair ſuch walls is not within the words 
of their Commiſſion yet 1t is reſolved in the 10 Rep, 139,140» 
in Kigbleys cafe that the Commiſſioners may take notice ot it, 
and charge him only for the reparations , where there is 
default in him and the danger not inevitable z, and by the 
ſame reaſan you may exclude this covenant tobe out of their 
Juriſdiction, you may exclude preſcription alſo. 1 agree that 
where the covenant is meerly collateral , as if a man who is 
a ſtranger covenants to pay charges for repairing of ſuch a 
wall,that that is not within their Juriſdiction, becauſe he is a 
meer ſtranger,and cannot be within their Commiſſion 3 but in 
our Caſe it is otherwiſe, for the covenantor is occupier of the 
land, and it hath been adjudged, that it lands or chattels are 
given tor the reparation of a Sea-wall, that it is within theig 
Juriidiction,and they may meddle with it,& that is as C0)late- 
ral as the covenant in queltion, wherefore I hold that the co- 
venant iS within their Juriſdiction, For the third point, I hotd 
that they may well charge the exccutor, tor the executor here 
hath the leaſe as executor 3 but it was objeRed , That the 
tcrm 15 now determined, and peradyenture the executor hath 
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not aſſets 3 To that I anſwer, that it is admitted that he hath 
aſſers, for the Commiſſioners cannot know whether he hath 
afſets ornot, and'therefore he onght to have alledged the 
Game before the Commiſſioners,and becauſe he hath not done 
ithe hath loſt that advantage, and it (hall be intended that 
he hath afſets by not gain-ſaying of it- Fourthly, tor the da- 
» I fri chiefly Foubted of that, but now I hoid that it 

is within their Juriſdiction : Pat caſe that one in extreme ne- 
celficy, as in this Caſc,disburle all the money for the reparati- 
onsot the wall, or Sea-bank, if the Caſe had gone no fur- 
ther clearly, he ſhall be repaid by the tax and Icvy after z and 
I conceive by the ſame reaſon they have power to allow him 
c—_ and uſe for his mony 3 tor if, it ſhould not be (o, it 
would be very inconvenient , for who would after disburſe 
all the money to help that imminent danger and neccllity if 
he ſhould not be allowed uſe for his money ? and the Letfee 
here is only charged with the damages for the money colle- 
Qed which he had in his hands, and converted to his own ule, 
| cfore it is reaſonable that he ſhould be charged with 
all (he damages. Befides, they having conuſans of the-prin- 
cipal, have conuſans of the acccflory as in this Caſe of the 
damages, and he urged Fix. 113+ 8. to prove that before the 
Statute of 23 H. 8. they had a Court, and were called Juſti- 
ces; but he held as it was agreed before, That no Writ of Ex- 
ror licth after this Statute, but yet he (aid that che party grie- 
ved ſhould be at no lols thereby z for he ſaid, that where the 
party cannot have a Writ of Error,nor Audits querela, there 
ſhall be admitted to plead, as in 11 H. 7. 10.4. Where 

a Recogniſance of debt paſſed for the King upon 1ſſue tried, 
and afterwards the King pardons it, the party after Judg- 
ment may plead it , becaulc Audits querels doth not lic a» 
gainft the King , and where a man 1s not party to a Judg- 
ment, there he cannot have a Writ of Error, but there he 
may fallific, ſo I conceive that he may in this Caſe, becauſe he 
cannot have a Writ of Error 3 and I conceive asit hath been 
ſaid before, that after the Statute of 23 H. 8. the Commil- 
fioners of Sewers have a mixt PIER ot Law and equity: 
D or 
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For the Certiorare 1 will adviſe hereafter how. I grants, al- 
though I conceive (as I have (aid before) that a Certiorare Hes 
after the Statute, and is not taken away by the Statute, and I 
conccive in ſome clearneſs that it may be o-__ where avy 
fine is impoſed upon any man by Commilloner, which they 
have authority to do by their Commiſſion,as appeareth by the 
Statute to modcrate it in Caſe that it be exceſſive, But as 1 
have ſaid before, becauſe that the parties by agreement volun- 
tarily bound themſelves by Recognilance to fiand to the judg- 
ment of this Court upon the proceedings as they are certitied, 
that made me at this time not to ſtand upon the Certiorare, 
whercfore I do confurm the decrece 


242- Rolls moved this Caſe : A.did ſuffer B.to leave a trunk 
in his houſe, Whether B. might take 1t away without the ſpe» 
cial leave of A. was the Quettion. Juſtice Mallee, leave is in- 
_ 3 but Kells conceived that he could not take it wit 
' I6AVEs "E. >? 


Hammon «gainft Roll, Poſch. 18, Car. in 


the Common Pleas. 


243 ] N an Action upon the Caſe upon Aſſwmpſit, the Caſe 

upon ſpecial verdict was this; 4. and B. were bound 
joyntly and feverally wa Bond to C. who releaſed to A. at- 
terwards there beihg, a'communication betwixt B, and C. 
concerning the ſzid dtbr, B. in contideration that C. would 
torbear him the payment of th. faia mony due and payable 
upon the faid Bond till fuch a day promiſed to pay it, &c. 
C. for default of payment at the (aid day, brought this Action 
upon the Cafe. B. pleaded the g.ncral iffue,and thereupan the 
whole matter bctore was foutid by the Jury. Serjeant Clarke : 
here is not any good conlideration whereupon to ground an 
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Aſſumpſi, becauſe by the releaſe to one obligor the other is 
diſcharged 3 and then there being no debt, there can be no 
conſideration, and therefore the promiſe void , becaule it is 
but n#dum patium- Rolls contrary, that there is a good con» 
fiderationibecauſ that although by the rettaſe'to one obligor, 
the debt of the other be diſcharged ſub modo, vis. if the other 
can get it in his power to plead,yet it is noabſolute diſcharge; 
for it he cannot get it into his hand to plead it, he ſhall never V 
take advantage of it 3 and then if it be no abſolute diſcharge, 
but only.ſub modo, vig. if he can procure it into his hand to 
plead, then the conſideration is good, for perhaps he ſhall ne- 
ver get it. Jultice Fofter asked him if by this releaſe the debt 
be not intirely diſcharged : to which he anſwered , No, as 
toB. only, but ſub modo as I have (aid before 3 but he ſaid, 
and with him agreed the whole Court, that the Law is clear- 
ly otherwiſe that the debt is intirely gone and diſcharged 
and then clearly there can be no eoatienicn in this Caſe. 
Juſtice Reeve : every promiſe ought to have a conlideration, 
and that ought to be either benefit to him that makes it, or 
diſadvantage to him to whom it is made, and in this Caſe the 
conſideration which is the ground of the Aſſumpſis is p<t- 
ther benefit to him that made it, nor diſadvantage to his io 
whom it was made , beeauſe there was no debt3 for it was 
totally diſcharged by the releaſe made to 4. Crawley agreed 
to it 3 Baukes Chief Juſtice was abſent. But becaulc the ob- 
ligation was laid to be made in Loudon, and no Ward or 
Pariſh certain put from whence the Viſne ſhould come, they 
conceived clearly that it was not good. 
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Heamans Habeas Corpus. 


144 Ibaird Heaman was impriſoned by the Court of. 
Admiralty, upon which he prayed a Habeas cor+ 
| pus, and it was granted,upon which was-this re- 
torn, viz. Firſt the cuſtom of the Admiralty is (ct 
forth, which is to attach goods in ceuſa civils & maritinsi, 1n 
the hands of a third perſon; and that upon tour detaults made, 
the goods fo attached ſhould be delivered to the Plaintiff 
upon caution put to reſtore them if the debt or other cauſe 
of Action be diſproved within the year, ard after four de- 
faults made if the party in whoſe hands the gouds were atta- ' 
ched, refuſcd,to deliver them, that. the cuſtom is to impri- 
ſon him until, &e. Then is ſet. forth how thatone Kenzg was 
indebted” unto F. $.. in ſuch a ſum- upon agreement made 
Super altum mare, and that Kent. dicd ,. and that after- 
wards F. $. attached certain goods of Kents. in the hands of 
the ſaid Heamen for the (aid debt, and.that atter upon fum- 
mons four dctaults were made , and that F. S. did tender 
caution for. the re-delivery of the goods to attached and 
condemned, if the debt were diſproved within the year 3 and 
that notwithfianding the ſaid Heaman would not deliver the 
goods, for which he was impriſoned by the Court of Admi- 
r#lty until, Oc. Widdrington of Counſel with the prifoner,, 
took this exception to the Retorn, that it appeareth by the 
Retorn that Kent who was the debtor was dead before the 
attachment, and you ſhall never attach the goods of any 
man as his goods after his death, becauſe they arc not his 
goods, but the goods of the executor in the right of the tefta» 
tor. Bclides, although the attachment be upon the goods, yet 
the Action ought to be againſt the perſon, which cannot be 
he being dead, wherefore he prayed that the priſoner might 
be 
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be diſcharged. Hales ; that the attachment is well madc, not- 
withſtanding that the party was dead at the time of attach- 
ment, for it is the cuſtom of their Court fo to proceed, al- 
t that the party be dead. Belides, he (aid chat although 
that the party were dead , yet the goods are bons defuntii, 
and to prove that he cited 30 E 4- t. the opinion of Daxby 
and Catesby. That the grant of Omnia bona & catalla ſuz by 
an executor will not paſs the goods which he hath as execu- 
tor, becauſe they are the goods of the dead. But note,that it 
was here ſaid by Bramjton Chict Juſtice, that it had been ad- 
judged divers times 2gainfi che opinion aforeſaid, that it paſ- 
th the goods which the executor hath as executor : and he 
faid,that if a-man hath a judgment againſt an executor to re- 
cover goods,the Judgment (hall be that he recover box defun- 
&. To that the Curt aid, that the Judgment is not quod 
reewperet bona defmnidti, but quod recuperet the gogds which 
fuernxt bona defuniti. For the objetjon,that the plaint ought 
to be againſt the p<rſon, which cannot be when he is dead, to 
that Hales faid,that in the Admiralty the Action is againſt the 
goods,and therefore the death of the perſon is not material 3 
to that Jultice Headb faid,that it is the party who is charged, 
the goods are only chargeable in reſpe& of the perſon, and 
ou ſhall never charge the goods alone, but there ought to 
b. a party to anſwer. Hales : 1f they have Juriſdicion,they 
may procecd according to their Law, and we cannot hindcr 


'it ; to which Heath (aid, take heed of that, when it concern- 


eth the liberty ot the SubjeQh, as in this Cate. And note,that 
Bramjtos Chict Jultice a-ked the Proctor of the Admiralty 
then prelent this Quelti»n, Whether by their Law the death 
of the party did not abate the action 3 and he laid that it did 3 
then ſaid the Chict Juſtice, it is clcar that an attachment cau- 
not be againli the goods the party being dead 3, wheretore by 
the whole Court the cvſtom to attach gouds after the death 
of the party is no good cuttom 5 and therefore they gave 
Judgmeat that the priſoner ſhould be dilcharged. | 


245-Note, 


, $f 3 


6. Note, that that Bram hicf Juſtice and Heath Jaſtice 
a evidence to a Jury, | gt. without a Sed) is good 
co paſs the Layd, and that it isa Forgery-expreſly by the Sta- 
eute of 5 Eliz, cap.14+ to forge a Will in waiting. | 
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Fulham againft Fulham in a Replevin. 
246- | He Caſe was thus : Henry the $ (ciſed- of a Man- 


| nor in which are Copyholds, grants a Copy-- 


a5 * hold for life generally, and whether this be a 
deſtroying of the Copyiold or not, was the Queſtion. And 
it was argued by Harris that the grant was uttcrly void, be- 
cauſe the King was deceived in his grant,for he (aid,the Kin 
had eletion to grant it by Copy, and therefore it (ball not 
deftroyed by a general grant without notice, and cited many 
Cafes to prove that where the King is deceived in the Law, 
his Grant ſhall be void.z but Bramffox Chief Juſtice and the 
Court (aid, that it never recited in any of the Grants of 
the King what is Copyhold, and they were clear of Opinion 
that the Grant was uot void. But whether it deſtroy the Co« 
pyhold or not, ſo as the King hath not ele&tion to grant the 
lame aſter by Copy , that they agreed might be a Queſti- 
on. Serjeant Kol's at another day argued that the Copyhold 
was deſtroyed by the Kings grant, but he agreed that it is not 
reaſon that the Patent ſhould be utterly void, for that he 
{aid would overturn all the Kings grants, for there is not any 
Patent that ever recited Copyhold, and therefore the Queſti= 
on is, whether the Copyhold be deſtroyed or not 3 and he argu- 
ed that it is, becauſe there needeth not” auy recital of Copy- 
hold, Br. Pat. g3+ It is agreed that where the King grants 
Land which is in leaſe for term of years of one who was at- 
tainted 
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gut recital of the leaſe of him who was attainted, &c. For 
te Na not _ any leaſe _ leaſes of Record, and there- 

th 1 Rep. 45+ #4. and Dyer, fol, 233-pl. 10,& 11, 
Now be faid then is .no Record of rhele Gooybots, and 
therefore there needs not any recital of them, and therefore 
the King is not deceived. Further he ſaid, that no man is 
bounden to inform the King in this Caſe, and therefore the 
King ought to take notice, and then the reaſon of the Caſe 
of a common perſon comes to the Kings Caſe, becauſe the 
Copyhold was not demiſcable for time as before , accor- 
ding to the nature of a Copyhold, and therefore of neceſ> 
ſity is deſtroyed, and the Court as I (aid before, did conceive 
the Caſc queltiouable. 


; Byrwell againſt Harwell in 2 Replevin. 


wats br Caſe was ſhortly thus ; A man acknowledged 4 
Statute,and afterwards graatcd a Rent-charge: the 
land is extended, the Statute is afterwards (atisficd by cfluxi- 
on of time, and the grantee of the rent did diſtrainz and whe- 
ther he might without bringing a Scire facias,was the Queſti- 
on. And the Caſc was {cveral tumcs debated at the Bar, and 
now upon ſolemn d.bate by the Judges at the Bench, reſol- 
ved. But firtt, there was an exception taken to the pleading, 
which. was, that the avowant ſaith, that che Plaintiff took 
the profits: trom ſuch a tzme tofugn a time, by which he was 
fatistcd, that was faid co be a plea only by argument, and 
not an expres averment, and therctore was no good mat- 
ter of iſſue, and of this opinion was Juliice Heatb1n his argue 
mins ; but Bramjton Chick Juſtice, that it is a good politive 
pica, and ihe Plaintt might wave iraycrled without, that, 
that he was (ati-h.d modo & forma, and 1n Flamd. Comment- 
in-Buckley aud Kige Thom Cals; there, wt, cum, 1418 , (ugh, 
are good iffucs. Now tor the pour 10 Lat hays Molte was 
for the Avowant , tiiat ths dilircts was lawiul, the gran» 
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tee, of the Kept, cannot. have 8 Scire faciar, becaule he is a 
Granger, and a ftravger cannot have a Scire facias, cither to 
account, or have the land back again. The Caſes which were 
pierce by my Brother Rellsgvize32 E-3-tit-Scire faciss 101. 
Br. Scire facias 84. & Fitz. Scire facias 1.34, Tiiat the feot- 

fce thall, have a Scire facigs, do 'not come to our Caſe, for 


* here the grantee of the Kent is a ftravger aot only to the Re- 


cord but to the Land, which the feoftce is nut. Further, ic was 
objcRted, that the Grantee of the Rent claims under the co- 
nuſox, and therefore ſhall not he ina better condition than the 
Conulor 3 there arc divers Cates where grantee of a rent ſhall 
bein better dndition than the Conutor z the Lord Mowng- 
joyes Caſc : a man make» a leaſe for years rendring rent, and 
atterwards acknowledgeth a Statute, and afterwards grants 
over the rent, now it is not extendable. Befides, it was oby 
Red, that if this ſhould be ſuffered it would weaken the aff» 


- Tance of the Statute and ditturb it : Lagree that may be, but 


if there be nat any fraud nor collutton.gt 1s not material; and 
then he being a ſtranger, it he cannot have a Scire fs 45, he 
may difirain ; it is a Rule in Law, @wod remedis deſtinnitz ipſy 
re valet, fi culps abfit. 21 H.7. 33- Where there 1s no Action 
to avoid a Record, there it may be avoided by averment, &e. 


- 1VE. 4.9. & 5 Rep. 110. 32 Eliz. Syers Calc 3 a man indi» 


Qcd. of felony done the firft day oft May, whete it was not 
don: that day, the cannot have an averment againſt ir, but 
his feoffee may. 12 H. 9. 18. The King grants iy land unto 
another by Patent, I have nozemedy by Scire faciss.19 E. 3. 
Br. Fawxifer of recovery. 57. F-. N.B.211.20 £3.6. g K, 4 
8.4:A ants a rent, and afterwards fuficrs a recovery, 
grantee ſhall not taHlitic the recovery becauſc he is a {tran» 
== the recovery , but he may difirain, which is the ſame 
in cfſe& with our Caſe : for which cauſeI conceive that 
the diftxc(s is good, and that the Replevin doth not lie. Ju» 
fliceHeath.; the diftrcſs is unlawtul, for be ought to have a 
Stire facias, Clearly the conuſor ought to bring a Seire facies, 
- the Statute of 13 E.1.Fw/woods Calc,q Rep. 2R.3-& 1 
H. >. and the reaſon why @ Scjre facias is granted,is, __ c 
rtaat 
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Qcd.. Belides, it, doth not appear in this Caſe when thc me 
exoired ; beſides,colts are to b» allowed in a Statutc as Fal- 
words Calc is, and ihe ſame ought tobe judged by the Court 
and aut by a ).iy, which is a r: af0i, which ti.ks with me, 
ſee the Statute of 11 H: 6. it is 0bj<Red thai the Grantee of 
the rent cannot have a Scire facis, it will be agrecd that the 
conuſgr himſelf cannot cuter wichout a Scire facias , and I 
COnCeIve 4 fortzori not the Grantee of the Rent. 1 donot 
lay here there is traud,.. but great inconvenience and miſchief 
it arrerages incurred tor a great time ( as iv this Caſe it was) 
ſha'l be all levied upon the conufee, tor any (mall difagree- 
ment, as for a ſhilling, without a7* notice given to him by 
Scire facias, and he ſhould be (o oulted and could not hold 0- 
ver. 1 hold that of neceſſity there ought tobe a Scire facias, 


, and he vught to provide with the Grantor to have a Scire fa- 


cis in (ome fit time, but I hold that the Grantce - here may 
wcll have a Scire facis. I agree the Cafes where itis to avoid 
a Record, there ought to be privity, as the Books arc,but here 


.þ: doth not avoid the Record, but allows it, for the Scire fa+ 


czas ought to be only to account, 38 E. 3, The {:cond co- 
nuſce ot a Statute (hall have a Scire facias agiintt the firſt 
conuſte , and I conceive that by the ſame rcalon the 
Grantce of the rent here hall have ic, and im that Calc there is 
no'privity betwixt the fiz(t conuſce and the fcond conule 3 
for wiich caule he 1d conclude that the ditirc(s was unlaw- 
ful, and that the Replevia would well lie. Bramſt;n Chick 
Juſtice for the Avow nr, tnat ne may well diltrcin, and can+ 
not have a Scire facts, out if tic May ave « Scire factar, yet 
he may diſtrun without it, There 15 no gurhority in the 
I:ww dirca!y in the port in this Caſe : I agree that 1i there 
be any picj.Adice 16 the conulle, there it is reaton to have a 
Sie. faii rs. ki was object dather it is a conſtant court. tohave 
u Scire jcias in wtis Caſe, Bu Loclicyve you will vevii ftad a 
Seire fcigas Drought by thy Gr intee of 3 venty or other profit 
apoicuder. Belts, thc bit way to judge this Calc 15 tO £x- 
amiac what the Scire f.ucias 15 which ought ty bzbrought, and 

E c | v hat 


fee till MCA ams X Sos ah 
nt Paſeb-Term, 182.G Ak 01k 1." © "op 


hat when a poſſeſſion is ſerkd, it ought '0 be Jegaliy, Vie» 


— 


% * 
” 
- 4 " 
- at y Sar = 0 * 2% 70S vv * 2 . 
a ai. FI 


- 


dr  Poſthtam, 10 Cakott. 


what the Juigment is which is given upon it, whether he 
may recover the thing in demand or not, vid. 32 E. 3. Fitz. 
Scire facias 104- © y7 E. 3. 11. which are brought to bave 
account, and to ſhew cauſe wheretore he ſhould not have the 
hand : {ce Fitz. Scire facias 4.3 v- The old Entries, the Judg-» 
ment which is given thereupan,and the demand there is quod 
tenement.pred. redeliberatur, and may the grantee in this Caſe 
have the land and thing in demand ? certainly not, and that 
gives ſufficient anſwer to the Caſcs objected by my Brother 
Heath, where the ſecond conuſce (hall havea Scire facias a- 
gainſt the firſt. Beſides, you ſhall never hind in all our Books 
that a man ſhall have an attaint or a writ of error,but he who 
may be rcſtoxcd to the thing loſi by the judgment or verdict, 
2K. 3. 21 Dyer.8g. 9 Rep. the Lord Sanchars Cale 3 foin 
debt and erroneous Judgment upon it, wherewith agreeth 
DoQor Druries Caſe, 8 Rep. 12. & 18 E. 3. 24- the teofice 
ſhall have a Writ of Error , becauſe he ſhall have the land,and 
ſee 32 E. 3. Scire facias 101. And the grantee ſhall not have 
a Writ of Erxor in this Caſe upon erroneous Judgment, and 
for the ſame r:afon he ſhall not have a Seire facias, and the 
_ cannot have a Scire facias for want of privity, and 
therefore 1 conclude that he cannot have a Scire facias, (or if 
he might, ccrtainly it would have been brought before this 
time, cither for this cauſe, or for ſorne other pretit apprender. 
It was objected that he fhall not be in better cordition than 
the conulor, that is regularly true as to the right, but he may 
have another xemedy. It was objeted that the reaſon why 
that a Statute without a Scare facies ſhall not be detcated is, 
becauſe he is in by Record,and therefore ſhall not be defeated 
without Record, but that 15 not the true reaſon, but the rea* 
{on is, becauſe the conuſee ought to have colis and damages, 
beſides his debt, as is Fullrwoods Cale 4 Rep. and 15 H. 7. 16. 
is, that the Chanceljor ſhall judge ot the coſts and damages. 
But 47 E. 3. 10. & 46 E 3.Scirefacias 132. by a!l the Judges 
that they lie in averment. But here an inconvenience was 
obzeed, that great arrcrages (houfd be put upon the conuſee 
$0ra lictle miltakingzto that he faid,that ot a {mall miſtake the 
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Court ſhall jadge ,aud it ſhall not hurt him, but if he hold ©- 
ver being doubly ſatisficd, it is reaſon that he pay the attera» 
g<s 3 and he put this Cafe, A man acknowledgeth a Statute, 
and afterwards makes a leaſe to begin at a day tocome, the 
Iſſee ſhall have a Scire facias 3 for where remedy doth fail, 
the Law will help him 3 for which cauſe he concluded, and 
gave Judgment tor the avowaut, 


— ————— 
— — 


Trin. 18 Car in the Kings Bench. 
Paulin againſt F orde. 


243. N Action upon the Caſe brought for words 3 
4 the words were theſe ; Thow art 4 thieviſ 


Rogue, and baſt (tolen ney wood, innuendo lig- 
num. Gardincr ; the words are not acti» 
onable, becauſe it ſhall be intended wood ftanding or grow- 
ing,and not wood cut down, and ſo he {aid it had been ad- 
judged 3 (oit a man ſays of another, that he hath fiollen his 
Cora or Apples, the words arc not aQionable, becaule they 


thall be intcaded growing. Bramfton Chick Juſtice, that the . 


words are actionable, becauſe that wood cannot otherwile be 
meant, but of wood cut down, becauſe it is Arbor duns oye- 
ſeit, lignum dum creſcere neſcit, for which cauſe he conceived 
that the words were actionable z and it was adjorned. 
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» Chambers and bis wife againſt Rvley: 


249: Ction upon the Caſe for words, the words were 
A theſe ;* Chambers his wife s a Bawd, ani heeps a 
Bawdy-boxyſe : for which words the Action was brouphd ad 
the conclution of the Plea is ad damnum ipſornm. Wrigbt : 
the words are not actionable, becauſe it is not thi wit: that 
keeps the houſe but the husband, and therefore the {peaking 
the words of the wife cannot be any damage tohim z but ad- 
mit the words were actionable, the hu:bind only ought to 
bring the Action , hecauſe the ſpeaking of the words is on- 
ly to his damage. Bramfton Chiet Juſtice : the wife only is to 
be indicted for the keeping of a Bawdy-houle, and therctore 
ſhe only is damnified by the words, and the husband ought 
tojoyn in the Aion, but that is only for conformity, and 
the concluſion of the Plea is good, for the damage of the wiſe 
is the damage of the husband, and therefore a4 damnum ipſi- 
rum good. And hcrent was agrccd, that to ſay that a wo- 
man is a Bawd,will not bear an Action;but to fay,ſhe keeps a 
Bawdy-houſe, will. Porter, who was for the Action cited a 
Caſe, which was thus. One ſaid of the wite of anoth:r, 
that ſhe had bewitched all his beaftsz and ſhe and her l:us- 
band joyned in an Action, and upon debate it was adjud ged 


* good 3 and there the concluſion alſo of the plea was ad dam- 


num i)ſorum. 
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Rickebies Caſe. ) mage 


250%. TY Tchebie was indicted in Durbam for Murder, and 
ears afterwards the Indictment 'wasremoyed into the 

Kings Bench, wherc he pleaded his Pardovzwhich Pardon had 
thele words 1n it, vis. Homicidium feloniam. fulomaam inter + 
fellionem, necem, ec. ſeu quorunque alio moto af martem 4c/es 
acrit. Arid note,th=rc was a Nos objtante in tn Pardon 1 any 
Statute made to the coutrary, and wifit ior tiicte words 1n 
the Pardon were ſutlic'ent to pardgn Wer or not, was the 
Queition. Hales tor the Pritoner fd, that the Pardon was 
ſuthcient to pardon Murder, and in his argument hit he con- 
lidered whether Murder were pardonahie by the King atthe 
Common Law or nut, and h- argued that it was tie King 
15 inter-fſed in the (uit, and by the fanic reaton Rh may par- 
don it. It i5 true, that it is Mil int ſe, and theretore will not 
admit ot diſpentation, nor can an appzal oft Mardcr whieh is 
the tuit of the Subje be dilcharged by the King.but the King 
may pardon Murdcr although he cannot diſp-ni« with is : (re 
Bratton lib. 3-cap.14- And the Law of the J-ws ditt.rs trom 
our Law & fo the conttitution of other Realmszthen the que» 
ſtion is, Wheth:r this Przcogative ot che King co pardon mur- 
der be taken away by any Statute or nvt3 and titit. tor the 
Statute*of 2 E 3-cap-2. upon wich all the other Statutes de- 
pend ; that Statute made was only to prevent the trequencie 
of Fardons, but not totaily to take away the Kings Preroga- 
tive, tor the words of the Statute are , That offenders were in+ 
conraged becauſe tbat Charters of Pardon were fo eaſily grant- 
edin times paſt, &c. And the Statute of. 13 R. 2+ Cap. 2, ad» 
mits the Power aud Prerogative of the King of pardoning 
Murder notwithttanding the tormer Starute 5 tor that Statute 
preſcribes the torm only 5 and 13 R- 2+ in the Parliaracat- 
Kall, Num! er 36. the King faith, $ zviag bu Prerogative. Th: 
next thing conliderable here 15, adaucting Murder pardonable 
by the King,Whether in this Pardon there be futhcient words 
'P] 
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to murder or not, and he argued that there was 3 aud 
firtt for the word (felony } aod he (aid, that by che Commons 
Law pardon of felony 1s pardon of murder 3 the Statute of 
13 E, 3- cap. 2+ inabl:s Jttices of Peace to hear and deter- 
mine tclonies zand in 5 E. 6. Dyer 69. a. it is holden clear- 
ly that the Juſtices of Peace by vittuc ot that act have autho- 
rity '0 inquire of murder, becauſe it is felony 4 and in Tuftie: 
391. 4. By the Law at this day under the word ( felony ) in 
Commilſions,&e.is included Petit Treaſon, Murder. &c. Where 
fuxc murder being ft lony, the pardon of fclony is the pardon 
ot murder. Further hg faid, that the pardon of manſlaughter 
is 2 good pardon of Murder, for he faid that murder and 
manilaughter arc all ove in ſubtiance, and differ only4y cir- 
cumitance, as the'Book in Plowd. Comment. fol. 101. is, and if 
they were divers offences , then the Jury could not hind a 
man ipdidted of murder guilty of mantlaughter, as it was in 
the Caſe before cited. The latt words are, & quocunque aljs 
#940 ad mortem devenerit, which exicnds to all deaths what- 
foeverzand if it ſhould not be ſo,the Statute of 33 R-2. ſhould 
be in vain. I agree the Books of 1 E. 3.14 22 Af. 49. & 
21 E. 3- 24. obj:cted on the othcr fide, that the pardon of 
tel ony doth not extend to treaſon, with which the Inftitsres 
Z 94% agrees, they make not againlt mc 3 (ec the Statute of 25 
E. 3. cap- 2. and the Books of 9 E.4-26. by Bilin. & $ H. 
6- 20. by Strange, they are but bare opiniuns. It was objected 
that an Indiatment at the Common Law ſhail not extend to 
murder unleſs the word ( Mwrdravit ) be in the IndiQments I 
an{wer, that a Þardon of f:jony may pardon robbery, and yet 
hzxe ought tobe allo Robberia in the Indictment. A pardon 
nced not nor = tollow — torm ot Indi&ments,' the offence 
apparent, it futhceth. Further,he argued that the King might 
diſpenſe with the Statute of 2 E.3-& 13 R. 2. by let 
ftente. It was obyedicd, that the Kings grant with a Non ob- 


fante the Statute of 13 R. 2. cap. 5. ot the Admiralty is not 


good, and that foof a pardon ot murder with a Now obſtante : 
to that he anſwered, aud took this difference, Where the 
lubzect hath an immediate internet. in an ARG of Parliament, 

there 
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there the King cannot diſpenſe with it, and ſuch is the caſe 
ot the Admiralty z but where the King is intruſted with the 
managing of it, and the ſabjc& only by way of conſe qu. nee, 
there he may : (ce 2 K. 3. 12. 8&2 Hy7:6. It was obj: cd, 
that tne King cannot diſpenſe with the inquiry of the Court 
_= the Statute of 13 R. 2. cap. 2. To that he anſwered, 
thae the inquiry is th: Kings ſuit, and therefore he may di- 
fe with it ; See 5 E. 3. 29. It was objedted further, that 
the Pardon faith, Vade indiftatus off. To that he aofwered, 
That if it be 1tt out it is good without it, for the ſame is 
only tor information z Se 36 H. 6. 25. And the words of 
paedon are uſual to ſay, Vnde indifiates vel non indiftatie, 
wilegat” vel nn wtlegat” . and that 'would avoid all Pardons 
before if it ſhould be ſuffered ,, and for rheſe canſcs he con+« 
cluded and prayed that the Pardon might be allowed. Shaf- 
toe of Grays-Tnx at auother day argued for the King, that the 
pardon was intufficient, and hiſt he ſaid, Thar the words of 
the pardon were not ſufficient topardon murder. For the 
words Homicidium and Felonicam interfeflionem arc indiffes 
rent words, and therefore (hall not be taken in a ftri&t and 
trained ſenſe. It is truc, that killing is the Genw, but there 
are ſeveral Spefies of it and feveral ottences. Now for the 
word FelowT | conccive that the pardon of Felony will not 
pardon murder, wide 33 H. $. 50. fol- 4. Dyer. But yet 1 
conccive that felony in the general ſenſe will extend to mur- 
der, but notin a Pardon, for there ought to be preciſe and 
expreſs words, and fo ire th: Books of $ H. 6. 20. by 
Strange, and 22 H. 7. Keilway 34 b. exprets in the point, 
Hill. 2+ Fac. Iftitnt. 394. 4. and Stamford Plcas of the 
Crown, 114. 4. It a man bc indicted for an offence done 
upon the $ca, it's not ſufficient for the ladictment to ſay Fe» 
tonice, bat it ought allo tolay Pyratice. And pardon of all 
fclonics is not a Pardon of all Pyracie 3 by the fame reaſon, 
here pardon of Felony is no pardon of Murder. For the laft 
words, © uocungque alio modo ad mortem perveuerit,thciowmords 
do not pardon Mader, becaule they arc too genera), vide 


$ 
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: 4 Si $49 tl Pl, 24. Andclcarly.iff therg, wire bug 
Hg &. pokore$0a would nat, pardon Murgcr.: It was 
og) ha theſe words: aze Much agif murder a4d been 
expicllcd in the pardon. ; To that, he antwe red, that the Sta» 
tute of 33 Re 2..cap, 1+ faith that the offence 'it felt oughc to 

be exprciicd, and doth not. (ay by-words equipolicat 3, and 

the Tule of the Statute is, that the offence committed vughg 

to be {peciticd. ;Tn all Pardons the Bivg, 2ght" to be truly 
informed-of the form, as alſo ot the Jydictuucnt,, aud -pro- 
eccding upon. it ; Sce 6 Rep. fol. 13. and he:c15 no recall in 

the. Pardon,,g E. 4+ 28. $ H+ 4+ 2. Pardon cf Aicatndes doth 

not pardon the tclony, and pardun ct the tclony doth not 
pardon the Attainder..., I agree that ihe King may pardon 

his ſuit,” but the ſame ought to be by apt wo:ds. The words 

of Licet indictatus, or non indiftatus, will not help it, it go» 
 eEthto theproccedings only, and not to the matter. Brkides, 
the Law prefumes that the Patent or Pardon 1s at the ſugge- 

{tion of the party 3 and theretore if the King be not right- 

's I1yinforncd of his Grant, he is Ceceived, and the Grant void; 
and perbaps if the King had been informed that the tact done 

was murdcr,he would not have pardoned it 3 and the words 

Ex certa ſcientia (hall not make ihe Grant good, where the 
King is deceived by falle ſupg.tiion of thc party : Sec Ale 
tonwoods Caſe, 1 Rep. 46.4. & 52. b.g E. 4 26: b. is an aus 
thority in the point : by Bling Charicr of Pardon ought to 
make cxprels mention ot murder, or othcrwilc it will not 
pardon it; and 22 H. 7. 9 1.b. Keilway, Pardon of all fe- 
lonics will raj parton muriic, Br, Charter de pardon 10. 

| - there ought to. be cxpriels words vi murder in the pardon ; 
, Sce the Old Entries, 455+ 2 t. 7+ 6. by Ratcliffe objec d, 
| that, the Ring 0,niy pardon murder with a Nox objtante, that 
1 agice, bu it ought to buby expreſs warus ; Sec Stam- 
ford Ficas oi the Crown, fol. 103, 104+-21:4 19. 4» Where it 
is (aid, that a pardon of a!; tc.unwics duth not extend to nwre 
der. Bclides, I corctive that a Now of jtante, cavnot diſþcale 
with thc Statute ot 13 Ks 2. layrec taut where there 15 a 
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penalty only givep by the non Thee he he Kine may di- N 
ſpence with it. Lagree the Book of 2 H. 7.6. therent was. F; 
pcaalty oaly. I agree alſo thac the Kmg may diſpenſe with | 
the Stature of Duia emptores terrarum, as the Book is, N. B. 
3- 211+. - But when a Statute 15 abl{olute 2nd not Sub modo, 
there be cannot diſpenſe with it; See 18 Eliz. Dyer 352+ 
and 8 Rep. 29. Princes Cale, Inflitut. 120. a. and Hibarts 
Rep. 103. TheKivg with a Now obſtznte cannot difpente 
with the Statute of S1mony, b-:cauſe it 1» a poſitive Law and 
not Sxh modo, and this Statu'e of 13 R. 2. 15 tor the com» 
m-n good, It was objected that the King my pardon mare 
der by the Common Law, and thati the Statute of 13 KR. 2+ 
kahk's away the it 4 airy only 3 turther, it was 0vj.Cct.d, that 
ce Starutcof 2 E, 3. did aliow thabtheKing m: gh pardon 
nid, but not to cal i'yz and the Statute of 13 KR. 2+ 151. V 'S 
our R- gality, by which was concluded that his ret \gAC:v+ is 
lav<C. Bratton fol. 133. a laith, that the Rings pardoniuy of 
n.urder was coitra juttiti.c mand Regitter fol .3=9.Se 4. feat. = 
do. and per infortutiun on:y are parduneble z and ©. well 
expounds the Statute Of 2 E. 3+ cap. 2+ Winch cna-ts ihat 
C arteis of Pardon thall be on'y granted where the Kirg 
miy dy it by his Oxths, that iz co fav, here a man 1's an» 
1cr Se defeadenrd1,-or per infortunium. And tor NC Lav. 
ot the Regaiity, Which is in the Statuteof 13R. 2. to chat 
I [ay, that ths Judg:s ought to judge according t-» the body 
ot the Act, 4144 that 15 cxprets that the Ring caanot pard 1n 
murder. 5 E. 3. 29. and Kelway 134 there it is dilput.d, 
but ycr it came nit toour Cate, tor that is only of a pardon 
ot the Kings {uit : ard tor thele reaſons he craved C:14t the 
pardon m-git not be allowed. Kreling for the King, that the 
pardon 15 n2t luthcient to pardun 1:14 r ; To Kings pars 
dous ought tobe tak-n linct y, and lo is the 5 Rep. Pac 
Qucttion here is ut, whether the grnral words lhali <xtend 
to murder 3 but whether it enght to be preciſely expreil d 
in the Pardon or not, and % d thari' © ghtz andh. held 
that the Kiizg cai.not diipentc With the Sterutc of 13R 2. 
by a Non otjtamte the Books of 2. 3.& 2H. 7.6. & 11s 
Ft | Reps 


= 
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Reps 88. That the. King may diſpenſe with a Penal Law he 
agreed, but he (aid that this Act of 13 R. 2+ binds the King, 
in point of Juſtice, and therefore the King cannot dilpente 
with it 3 and Tiſtitutes 234. the King by a Nox obſtante can- 
not diſpenſe with the buying and ſelling of Ofliccs con'rary 
to the Statute, becauſe 1t toucheth and concerneth Juſtice. 
Wherefore he prayed that the Pardon might not be allowe4. 


"FHere is lately Reprinted Mr. March*s Atiions for S$l:1- 
ders and Arbitrements ; Suld by. Mrs Wlh inch at 
Grays Ina-Gate in Grays-Inn- Lane. 


